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No. 13469 
QUESTIONS PRESENTED 


1. Where 

(a) Appellant’s product clearly is within the terms 
of Regulation 39 (a); 

(b) and such Regulation 39 (a) is being applied to 
all products similarly subject to the terms thereof; 

(c) and where the only claim made by appellant is 
that other products which are subject to the terms of 
regulations “x” and “y” are being treated by the terms 
of those regulations more favorably than appellant’s 
product is by the terms of Regulation 39 (a); 

(d) but where appellant specifically concedes the 
validity of Regulation 39 (a); 

can appellant complain of arbitrary discrimination against 
its product? 

2. In the face of a statutory mandate that the administra- 
tive agency prescribe such labeling regulations for bottled dis- 
tilled spirits as will prohibit consumer deception, is it reason- 
able to require that a domestic whisky which is totally unlike 
normal domestic whiskies be identified on the label as differing 
from the norm? 

3. Is the producer of an abnormal, atypical domestic whisky 
entitled to appropriate for its product the generic class desig- 
nation “Whisky” without any identifying type or statement, 
where other whiskies are compelled to make known their iden- 
tity by adding to the class designation “Whisky” an identifying 
statement or a type name? 

4. Is a requirement that the label of a whisky carry the 
identifying statement “stored in reused cooperage” reasonable; 

(a) where the whisky in question has been stored 
in reused cooperage; 

(b) where storage in reused cooperage is a basic 
manufacturing factor which distinguis':es such whisky 
from most normal domestic whiskies; 

407343—56——-1 q1) 











a8 


(c) where storage in reused cooperage results in 
flavor characteristics which are wholly unlike those of 
any domestic whisky; 

(d) where storage in reused cooperage is a factor 
which can have a decidedly deceitful bearing upon the 
“age” of the whisky so stored, when gauged against the 
“age” of conventional domestic whisky; and 

(e) where the identifying statement was adopted by 
the agency charged with implementation of the statute 
only after many alternatives had been considered and “ 
discarded, following extensive hearings involving the 
entire whisky industry? 

5. Is the identifying statement “stored in reused cooperage” 
reasonable when applied to a domestic light-bodied reused 
cooperage whisky, notwithstanding that corn whisky and Ca- 
nadian whisky which are also stored in reused cooperage need 
not bear such statement; 


(a) where corn whisky and Canadian whisky are 
well-known, traditional products bearing the type desig- 
nations “Corn whisky” and “Canadian whisky” respec- 
tively, which type designations assure the consumer 
that he will get a product with the same characteristics 
he has always associated with them; and 

(b) where the light-bodied reused cooperage whisky, 
though purporting to be a domestic whisky, is wholly 
unlike traditional domestic whiskies, with the result 
that unless it be so identified the consumer will take 
it for a regular domestic whisky and consequently 
will not get a product with the characteristics he has 
a right to expect? 
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COUNTERSTATEMENT OF THE CASE 
1. Statutory background 


The Federal Alcohol Administration Act, 27 U. 8. C. § 205, 
provides that it shall be unlawful for any person to sell in inter- 
state commerce any distilled spirits in bottles unless such prod- 
ucts are bottled, packaged, and labeled in conformity with 
such regulations prescribed by the Secretary of the Treasury 
“(1) as will prohibit deception of the consumer with respect 
to such products * * * and as will prohibit, irrespective of 
falsity, such statements relating to age, manufacturing proc- 
esses * * * as the Secretary of the Treasury finds to be likely 
to mislead the consumer; (2) as will provide the consumer with 
adequate information as to the identity and quality of the 
products * * *; * * * (4) as will prohibit statements on the 
label that are * * * false, misleading * * *.” 27C.F.R.§ 5.1 
(j) provides that the term “age” in the case of American-type 


whiskies other than corn whisky “means the period during 


? For the text of the statute see pp. 15-16 of this brief. 
(1) 
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which the whisky has been kept in charred new oak con- 
tainers.” * 

27 C. F. R. $5.21 sets forth standards of identity for the 
several classes and types of distilled spirits. Subsection (b) 
under that section deals with the class “whisky” and sub- 
divisions (1) through (15) specify the various types of whisky, 
(1) through (10) being: denominated “American type” 
whiskies.* 

Finally, 27 C. F. R. § 5.39 provides under subsection (a) 
(7) * that whisky as defined in Sec. 5.21 (b), class 2, which is 
produced in the United States and stored in reused cooperage 
shall bear in lieu of the statement that the whisky “is * * * 
(years and/or months) old” the statement that it has been 
«* * * stored * * * (years and/or months) in reused cooper- 
age.” 5 

2. Procedural background 


On October 1, 1952, Continental Distilling Corporation 
(hereinafter usually referred to as “Continental”) filed a com- 
plaint in the District Court for declaratory judgment and for 
injunctive relief. Continental alleged that the Secretary of 
the Treasury, the Commissioner of Internal Revenue, and the 
Head of the Alcohol and Tobacco Tax Division (hereinafter 
usually referred to as “appellees”) were in error when they 
required Continental to label its product “Embassy Club” 
with, the reused cooperage statement prescribed by the last 
unnumbered paragraph of Section 39 (a). It was alleged that 
this requirement deprived Continental of property without 
due process of law, that it constituted an incorrect interpreta- 
tion of statutes and regulations, that it was in excess of ap- 
pellees’ statutory authority, and that it was discriminatory 
and injurious. Continental requested (1) a declaratory judg- 
ment declaring that either the regulation itself or the inter- 
pretation thereof by appellees was invalid; and (2) an in- 
junction precluding interference by appellees with the bottling 


? See p. 16 of this brief. 

* See pp. 16-18 of this brief. 

“Also referred to as the last unnumbered paragraph of Section 39 (a). 
* See pp. 21-22 of this brief. 
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and sale of Embassy Club whisky without the required state- 
ment. C. App. 2-10.° 

On December 12, 1952, appellees moved to dismiss the com- 
plaint on the ground that it failed to state a claim upon which 
relief may be granted. On July 7, 1953, the District Court 
entered an order reciting that the interpretation by appellees 
of the regulation was reasonable and valid; that the regulation 
was properly issued pursuant to statutory authority and ap- 
propriately applied to Continental’s product; and that it was 
not discriminatory either in its origin or in its application; and 
concluding that the complaint did not state a cause of action 
and therefore had to be dismissed. C. App. 10. An appeal 
was taken, and after briefing and argument, this Court, on 
November 24, 1954, rendered its decision and opinion in which 
the following was held: 

1. Continental was not entitled to prevail on its allegation 
of lack of notice or hearing with respect to the promulgation 
of theregulation. C. App. 14. 

2. Appellees’ requirement that Continental’s whisky be 
labeled as having been stored a number of years in reused 
cooperage rather than as being a certain number of years old, 
did not constitute a misinterpretation of the regulations; nor 
were appellees precluded from requiring in lieu of a bare state- 
ment of age, one relating to both the age and the manner of 
aging. C. App. 15. 

3. The allegations of discrimination between Continental’s 
product on the one hand and Canadian and corn whisky on the 
other, were sufficient to withstand a motion to dismiss. Differ- 
ences or discriminations are, however, unlawful only if so 
unreasonable in relation to the subject and its valid regulation 
as to be arbitrary or capricious. Continental, therefore, was 
entitled to an opportunity to prove the alleged arbitrary 
character of the discriminatory treatment, which if proved, 
would render the ruling of appellees unlawful. C. App. 17. 

4. An earlier interpretation of the regulations was not a 
license under which Continental obtained a right to label its 


product without the reused cooperage statement. C. App. 18. 


* Appellant’s appendix will be referred to as “C. App. ——”; appellees’ 
appendix as “Gov. App. ie 
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In view of its ruling with respect to the third point, the Court 
reversed the decision of the District Court and remanded the 
case for trial on the issue of arbitrary discrimination. 
C. App. 19.” 

An answer having been filed denying pertinent allegations 
of the complaint, C. App. 19-21, and various pretrial proceed- 
ings having been had, trial was begun in District Court on 
November 30, 1955, at which the following evidence was 
adduced.* 


3. The evidence 
a. American whiskies 


The raw materials of whisky are primarily corn or rye grain 
and barley malt. The grain is ground in mills to a consistency 
fine enough that will permit it to pass through special sieves. 
It is mixed with water, cooked until the mass forms a gelatine- 
type mixture, and then cooled. Malt, containing an enzyme 
called diastase which has the ability to change starch to-sugar 
thus permitting fermentation, is added. Then yeast is added, 
with the result that fermentation occurs, breaking down the 
sugar to form alcohol, carbon dioxide, and small amounts of so- 
called secondary units or congeners,’ from which the flavor and 
other characteristics of the final product are obtained. The 
fermented product is called “beer.” C. App. 4445. It 
ranges in alcohol content from 6% to 9%, the remainder being 
water, grain residue, and congeners. 

The beer is placed in a beer still (a tall cylindrical column 
containing plates) into which steam is injected at the bottom. 
As the beer runs down the still it meets the upcoming steam, 
and the alcohol and the congeners are brought to the top. The 
vapors are condensed by cooling and removed from the still at 


7It is perhaps significant that the Court did not even “intimate that [its] 
decision under part Third of [the] opinion does or does not call” for a stay 
of enforcement of the administrative regulation. C. App. 18. 

* The evidence consisted primarily of the testimony of Continental’s wit- 
nesses, but some testimony and some demonstrative evidence was adduced 
on behalf of appellees ; in addition the Court took judicial notice of matters 
of common knowledge. Not much of the evidence is in dispute. 

* Which are chemicals other than ethyl alcohol or water. 

* This is a technical name, not to be confused with the beer purchased by 
consumers. 
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below 160° proof." This proof is known as the proof of 
distillation. 

The alcoholic distillate thus removed is deposited in a tank 
and the distillate is reduced from the proof of distillation to 
slightly over 100° proof by the addition of distilled water,” and | 
placed in barrels for the process of aging. C. App. 45-46. | 

Aging consists of two separate and distinct phenomena: (1) | 
natural chemical changes that go on in a stored alcoholic dis- 
tillate over a period of time regardless of the container in which 
it is stored ** (provided only that it be made of wood), and (2) 
interaction between the distillate and the container. The 
existence and the degree of effect of the second phenomenon 
will of course wholly depend upon the type of wooden container 
used. C. App. 101-2. 

Traditional American whiskies, such as bourbon (with a 
mash composition of at least 51% corn) and rye (with a mash | 
composition of at least 51% rye) are stored in charred new 
oak barrels. Because of their storage in such barrels and be- 
cause of their distillatioh below 160° proof, traditional Ameri- 
can whiskies are heavy in body and have a distinctive flavor and 
aroma. C. App. 72, 47. 

Corn whisky is a whisky traditionally made and known in 
the United States; it is distilled below 160° proof and tradi- 
tionally stored in reused cooperage. C. App. 75-47. Like all 
conventional American whiskies, it is heavy-bodied. 

A blend of traditional American whiskies and neutral spirits 
(alcohol) is commonly referred to as a spirit blend. In the 
case of spirit blends it is usually desirable to have the quantity 
of spirits greatly exceed the quantity of straight whisky since 
the diluting spirits, because flavorless, do not require aging. 
C. App. 116, 119. For the administrative definition of the 
various kinds of American whiskey, see pp. 16-18 of this brief. 


* The amount of the proof is double the alcohol percentage. Thus, 100% 
alcohol is equivalent to 200° proof. 

* The distillate when bottled may be further reduced by the addition of 
distilled water to not less than 80° proof. 

*In that the congeners react with each other, changing their nature, 
thereby imparting some measure of flavor to the distillate. 
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b. Canadian whisky 

Canadian whiskies ** on the other hand,” are light-bodied, 
lightness meaning the relative absence of flavoring materials 
(congeners). C. App. 100, 72. The manufacturing process 
employed to produce such a whisky differs markedly from that 
used to make a traditional American whisky. In the first 
place, the distillation proof is raised to considerably in excess 
of 160° proof, with the result that the bulk of the congeners 
are eliminated and a lighter body, and consequently lighter 
flavor and aroma, are obtained. C. App. 48. Secondly,*® 
Canadian whisky, unlike traditional American whisky, is 
normally stored in reused barrels, which by virtue of such 
previous use, may have become so worn out as to have little 
effect on the raw distillate; so that a lesser change occurs in 
the congeners, and considerably less flavor is imparted to the 
whisky than would be the case had it been aged in charred new 
barrels. C. App. 102. The same type of whisky being in- 
volved, the ratio of change in the distillate depending upon 
whether charred new barrels or reused barrels are employed 
for storage may be as much as 3-1 in favor of the new barrels. 
C. App. 73-4, 279. 

Thus, it is apparent that two things primarily determine the 
basic characteristics of whisky as far as general type is con- 
cerned: (1) the proof of distillation, and (2) the type of 
cooperage in which it is stored. C. App. 56. 

Canadian whisky is defined in the American regulations as 
a “distinctive product of Canada, manufactured in Canada in 
compliance with the laws of the Dominion of Canada * * *.” 


“ Purely for the sake of convenience, the words “whisky” and “whiskies” 
will be, used herein, although it is recognized that this spelling properly is 
applicable only to imported spirits and that the spelling commonly used for 
spirits made in the United States is “whiskey” and “whiskeys.” Webster’s 
New Collegiate Dictionary (1953 ed.). Incidentally, the fact that even the 
dictionary recognizes a difference between foreign and domestic whiskies 
is some indication of a public awareness of a difference between the two 
categories. As will be seen later, the fact of such awareness is of some 
significance herein. 

* Other types of imported whiskies, such as Scotch and Irish, are not 
material to this case. 

* After distillation and before storage, Canadian whisky, too, is deposited 
in tanks and reduced by the addition of distilled water to a proof acceptable 
for bottling. C. App. 48. 
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C. App. 95, 77;*7 and in the Canadian regulations *® as a 
whisky “distilled in Canada and [possessing] the aroma, taste 
and character generally attributed to Canadian whiskey.” C. 
App. 96. 

Consumers know that there are such products as Canadian 
whisky, the traditional American whiskies, corn whisky, etc., 
and in a general way they know the difference in sensory 
characteristics between the various kinds. Gov. App. 55. 


ec. Continental whiskies 


In August, 1945, Continental began making a whisky which 
it subsequently marketed under the brand name “Embassy 
Club.” C. App. 48. Continental instructed its employees to 
attempt to imitate the standard of Canadian whiskies, some- 
where between Seagram’s “V. O.” and Hiram Walker’s “Ca- 
nadian Club.” C. App. 61. Various mash compositions were 
used; some of it was made from corn, some from rye, some from 
rye and corn. C. App. 63. It was distilled between 185° 
and 188° proof. C. App. 120. The whisky so made has but 
slightly more congeners than neutral spirits, C. App. 120-1, 
which are distilled at 190° proof or above. C. App. 121, 116. 
It is wholly different from traditional American whiskies, in 
that it has a different color, fewer solids, esters, aldehydes, 
fusel oil and tannin, and in that it substantially differs in odor 
and taste. C. App. 237. Its manufacture differs from that of 
traditional American whiskies in that (1) it is distilled above 
160° proof and (2) it is stored in reused cooperage. C. App. 
72, 124. It has no similarity in any respect to corn whisky 
except that both it and corn whisky are stored in reused coper- 
age. C. App. 237. 

While Embassy Club was found to be in the general range 
of Canadian whiskies, there are significant differences be- 
tween the two types, for Continental did not duplicate every 
step in the Canadian manufacturing process but merely at- 
tempted to simulate the end product. C. App. 67-8; Finding 
of Fact No. 12, C. App. 310. Thus, Continental’s machinery 


* See also p. 18 of this brief. 
* Regulations of the Department of National Health and Welfare of the 
Dominion of Canada, Part (b), Div. 1 (b) (002.0020). 
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is not of the same size or composition in a number of respects 
as that used by Canadian manufacturers. C. App. 94, 222. 
Embassy Club is blended in a processing tank and then 
directly bottled whereas in the production of most Canadian 
whiskies there is a “marrying period” during which, after 
blending, the whisky is placed back in a barrel and aged 
for some period of time before bottling. C. App. 76. The 
cooking temperature of Embassy Club is lower than that of 
Canadian Club. C. App. 71. The heavy-bodied ingredient 
used to equalize the flavor of Embassy Club is corn whisky 
stored in reused cooperage, C. App. 65, whereas most Canadian 
whiskies blend their light-bodied whisky with a heavy bodied 
whisky stored in new or recharred used oak cooperage.’® C. 
App.'66-8, 127,219. Canadian producers sometimes store their 
light-bodied whisky in recharred barrels or in barrels which 
have been decharred and recharred,” C. App. 69, 220; Con- 
tinental never uses any of these processes to make Embassy 
Club: C. App. 70. And more blending material is used in 
Canadian whisky than in Embassy Club. C. App. 86.” 

In 1949 Continental started to blend its product with neutral 
spirits in spirit blend whiskies and to sell it under a number of 
brand names. C. App. 56. 49. In 1951 Embassy Club was 
first bottled as an unblended whisky, C. App: 49, 1 to 6 percent 
below—160° proof, heavy-bodied corn whisky being added, 
however, to equalize the flavor. C. App. 50. This was done 
in the face of a letter from the Government that in its view 
consumer deception would result if the product were bottled 
as a whisky without the reused cooperage statement. Gov. 
App. 6. 

While still selling this Embassy Club product, Gov. 
App. 3-5, Continental marketed a new product under the 
Embassy Club label. C. App. 247, 107. This new prod- 
uct was referred to below and will be referred to herein as 


* Recharred barrels are previously used barrels which are charred again 
before being reused. C. App. 68-9. 

* Barrels from which all previous char has been removed by sanding, 
which are thereafter recharred. C. App. 69. 

™ Moreover, the producers of Embassy Club do not even know the mash 
content of Canadian whiskies, C. App. 236, such knowledge being of course 
a prerequisite for duplication. 
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Embassy Club II. It is a corn whisky which has been treated 
which charcoal. Appellees’ Exhibits 2 and 3 (2 bottles of 
Embassy Club I) when compared with Appellees’ Exhibits 4 
and 5 (2 bottles of Embassy Club II) show that although 
the labels on the bottles are the same, the contents are wholly 
different. Embassy Club II is a heavy-bodied whisky, similar 
to and within the range of American whiskies, particularly 
corn whisky, C. App. 249; not at all like the light-bodied 
Embassy Club I. C. App. 91, 250-1. Nevertheless, the 
labels on the bottles are absolutely identical. See Exhibits 
2, 3, 4, and 5, labels reproduced in Gov. App. at pp. 1-2. 


d. The regulations 


The basic labeling regulations insofar as pertinent here set 
up a class “Whisky” and several types, such as “bourbon,” 
“rye,” “Canadian,” “corn,” “Scotch,” and so forth.“ These 
type designations cover all typical, traditionally-known and 
recognized whiskies. Whenever an atypical or aberrant whisky 
was produced and appeared on the market, a special identifying 
statement was devised to be added to the class designation 
“Whisky,” in line with the Congressional mandate that labels 
be affixed that will prevent consumer deception and provide 
the consumer with adequate information as to identity. Thus, 
in the course of time, by regulation such statements were made 
mandatory for atypical whiskies as “Colored and Flavored 
with Wood Chips” (27 C. F. R. Sec. 5.34 (d)); “Artificially 
Colored” (27 C. F. R. Sec. 5.38 (d)); “Imitation Whisky” (27 
C. F. R. Sec. 5.21 (g)); statement as to percentage of neutral 
spirits added and whether distilled from grain, cane products, 
or fruit (27 C. F. R. Sec. 5.38 (a) ) ; statement as to the presence 
of beading oil (27 C. F. R. Sec. 5.38 (e)); and others.” 

In February, 1938, after extensive hearings, the Adminis- 
tration adopted the regulation embodied in the last unnum- 
bered paragraph of 27 C. F. R. Sec. 5.39 (a), which provides 
for the reused cooperage statement on the labels of certain 


= Except for the number of years of “age.” 

* Basically, the standards for domestic types are expressed in terms of 
the specific manufacturing process whereas foreign types are defined in 
terms of the specifications laid down by the country of origin. 

™* See pp. 19-21 of this brief. 
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atypical domestically produced whiskies which had been so 
stored. It had been determined that when the consumer was 
buying an American whisky he expected to receive the tradi- 
tional, heavy-bodied American product; and that the light- 
bodied reused cooperage whiskies differed substantially from 
such traditional product. The obvious conclusion drawn was 
that the labels of these American reused cooperage whiskies 
should bear a distinguishing statement so that the consumer 
might be advised that he was not getting the traditional prod- 
uct. C. App. 275. Other designations for the reused cooper- 
age whisky, such as “Canadian-type,” “Imitation American,” 
“Neutral Spirits Whisky,” “Light-Bodied Whisky,” and the 
like, were considered and rejected, and in the end the reused 
cooperage statement embodied in Section 5.39 (a) was chosen 
as best adapted to accomplish the intended purpose. C. App. 
275-6. 

In'connection with the problem presented by these deter- 
minations, appellees during the trial offered the hearing rec- 
ords of two 1937 hearings on this subject; one 1948 and two 
1949 ‘hearings having to do with proposals to modify or elimi- 
nate the reused cooperage statement requirement; and the 
testimony of the former Assistant General Counsel of the Fed- 
eral Alcohol Administration. This evidence was not admitted, 
however, Gov. App. 41, 59-60, although the court below recog- 
nized at one point that it might well contain a reason for the 
differentiation in treatment between the various whiskies in- 
volved in this case. Gov. App. 62, 16. 

Consequently, appellees made the proffer that if admitted 
the evidence would show the following: The standard for 
Canadian whisky was promulgated upon a finding that the 
consumer was familiar with this product as being the product 
of Canada, with knowledge that it differed from the traditional 
American whiskies with which he was familiar. Gov. App. 52. 
The standard for corn whisky was adopted for the reason that 
it was a traditional American product with a recognized stand- 
ard of identity, and that therefore it presented no chance of 
confusion in the public mind. Gov. App. 53. On the other 
hand, it was determined that the consumer was confusing non- 
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conventional domestic reused cooperage whisky with tradi- 
tional heavy-bodied American whisky and that therefore some- 
thing had to be done to inform him of the difference. Gov. 
App. 53. At the hearings which preceded promulgation of 
the regulation, it was brought out that there were but two basic 
differences in manufacture between light-bodied and heavy- 
bodied whisky: (1) the fact that light-bodied whisky requires 
high distillation proof and (2) the fact that it is stored in reused 
storage. It was further brought out that new procedures made 
it possible to produce light-bodied whisky at a low distillation 
proof; consequently, the only proper point of departure left 
was the method of storage; 2. e., the fact that light-bodied 
whisky is stored in reused cooperage. Gov. App. 54,32. Such 
point of departure having been urged upon the Administrator 
by practically the entire whisky industry, it was adopted as 
reasonable and as a good means of identification. Gov. 
App. 32. And records were further proffered as showing 
that a great number of alternative labeling statements were 
considered by the Administrator both prior to adoption of the 
regulations and since that time, and that all ultimately were 
rejected after hearing. Gov. App. 54, 34, 59. 

The evidence not excluded at the trial further showed that 
in September 1952, the Director of the Alcohol and Tobacco 
Tax Division ruled that Embassy Club would have to bear the 
reused cooperage statement prescribed by Section 39 (a) (7). 
It was his view that such ruling was imperative under the 
language of the regulation; it was his purpose to make certain 
that the consumer was advised that the flavor of Embassy 
Club differs from the traditional American heavy-bodied 
product with which he may be familiar. C. App. 228-9. While 
the consumer need not know that such products as Canadian 
whisky and corn whisky are stored in reused cooperage in order 
to be apprised of the fact that their flavor is different from rye 
or bourbon, C. App. 231-2, he must be advised in some manner 
of the fact that the abnormal Embassy Club is different from 
the traditional United States product. C. App. 230. The 
reused cooperage regulation was ultimately chosen to so put the 
consumer on notice. 
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4. The decision 
a. Ruling from the bench 


In his oral remarks from the bench at the conclusion of the 
case, the Court stated the following. An age label alone, when 
applied to a reused cooperage whisky, is not sufficiently in- 
formative to the consumer. C. App. 279. While the consumer 
does not know what reused cooperage means, the whisky in- 
dustry does know, the term being in common usage in the trade. 
C. App. 280. That knowledge should be imparted to the con- 
sumer so that he may be put on notice, C. App. 282, if he wants 
to make inquiry. C. App. 281. This is not necessary with 
respect to corn whisky, for it is traditionally made in reused 
cooperage, C. App. 280, and because it, as well as all other 
typed whiskies bear the identifying type on the label. C. App. 
281. So far as imported whiskies are concerned, Congress saw 
fit not to deal with them as with domestic whiskies, C. App. 
281.% Embassy Club bears no distinguishing statement or 
type name of any kind, and while there may be better ways than 
the reused cooperage statement to inform the consumer of the 
distinction between it and traditional American whiskies, 
in the Court’s opinion requirement of the statement adopted 
by the administrative agency did not constitute arbitrary dis- 
crimination; and it therefore felt that it could not substitute 
its judgment for that of such agency. C. App. 280. 


b. Findings and conclusions 


The more basic findings of fact made by the District Court 
may be summarized as follows.” 

Traditional American whiskies, including corn whisky, are 
heavy-bodied and possess certain taste, aroma, and other char- 
acteristics which are known to the trade and the public, al- 
though the public is not familiar with the manufacturing proc- 
esses by which the characteristics are derived. Finding No. 2, 
C. App. 308. 


* Counsel for Continental pointed out that the statute applied to foreign 
whiskies as well, C. App. 283; Gov. App. 63, and the court indicated that 
it had not meant to rule to the contrary; it meant only that the particular 
regulation here involved did not apply to foreign whiskies, Gov. App. 63; 
C. App. 283. 

* The Findings are found in full in C. App. at 308-312. 
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Traditional Canadian whisky is a product which originated 
and is produced in Canada. It is light-bodied and possesses 
certain taste, aroma, and other characteristics which are known 
to the trade and the public, although the public is not familiar 
with the manufacturing processes by which the characteristics 
are derived. Canadian whisky is substantially different in 
taste, aroma, and other characteristics from traditional Ameri- 
can whiskies. Findings Nos. 4, 5, C. App. 308. 

Embassy Club whisky substantially differs in taste, aroma, 
and other characteristics from traditional American whiskies 
and is chemically and organoleptically within the range of 
Canadian whiskies and American spirit blends. The process 
of manufacturing Canadian whisky differs from that employed 
by the manufacturers of Embassy Club. Findings Nos. 6, 7, 8, 
11, 12, C. App. 308-310. 

The label on Embassy Club whisky contains no statement to 
inform the consumer that Embassy Club whisky is markedly 
different from traditional American whiskies. Findings Nos. 9, 
10, C. App. 309. 

When a domestic whisky has characteristics that differ from 
those of a traditional American whisky, the consumer is likely 
to be deceived unless the label indicates in some manner that 
the whisky is of a different character. The regulation pro- 
viding for the reused cooperage statement was adopted to give 
the consumer notice of the difference. Finding No. 15, C. 
App. 310. 

Prior to the adoption of the regulation the reused cooperage 
problem was the subject of a lengthy study. The reused 
cooperage regulation was adopted after such designations as 
“Canadian Type Whisky,” “Imitation American Whisky,” 
“Neutral Spirits Whisky,” and “Light-Bodied Whisky,’ 
amongst others, were considered and rejected. Finding No. 16, 
C. App. 310-11. The reused cooperage statement enables the 
consumer to obtain information as to identity and aids in pre- 
venting consumer deception. It is one reasonable method of 
distinguishing between traditional American whiskies and do- 
mestic whiskies such as Embassy Club. Finding No. 17, C. 
App. 311. 


407343—56-——2 
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Corn, Canadian, Scotch, and Irish whiskies have traditionally 
been matured in reused cooperage and a consumer purchasing 
a product labeled “Corn Whisky” or “Canadian” or “Scotch” 
or “Irish” is assured that he will get a product with the same 
characteristics he has always associated with them. The 
omission of the reused cooperage statement from the label on 
these products does not result in consumer deception, as their 
specific label designation avoids those products being confused 
with any other. Findings Nos. 18, 19, C. App. 311-12. 

And the Court recited in its Conclusions of Law as follows: * 

In order to aid in accomplishing the statutory purpose of 
preventing consumer deception it is necessary that American 
whiskies which substantially differ in taste, aroma, and other 
characteristics from traditional American whiskies be distin- 
guished from the latter by means of labeling statements. Con- 
clusion No. 5, C. App. 313. 

The Court may not substitute its judgment and wisdom for 

that of the administrative agency in selecting and phrasing 
the distinguishing statement. Conclusion No. 5, C. App. 313. 

It is not unreasonable, arbitrary, or capricious to require an 
abnormal American whisky such as Embassy Club with no 
known type designation to bear a distinguishing statement not 
required of traditional domestic and foreign whiskies which are 
distinguished by type designations known to the consumer, 
even though some traditional products as well as the abnormal 
product are stored in reused cooperage, and are akin in some 
other characteristics. Conclusions Nos. 6, 7, C. App. 313. 

The regulation is valid as applied to Embassy Club; it is 
reasonable and not arbitrary or capricious, in relation to the 
statutory purposes of preventing consumer deception, pro- 
hibiting irrespective of falsity such statements relating to age 
as the Secretary of the Treasury finds likely to mislead the 
consumer, and providing the consumer with adequate infor- 
mation as to the identity of products. Conclusions 8, 9, C. App. 
313. 

Accordingly, the Court granted judgment to appellees, and 
this appeal was taken. C. App. 314. 


* The Conclusions are found in full in C. App. at 312-318. 
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STATUTES AND REGULATIONS INVOLVED 


27 U.S. C. § 205 provides in pertinent part: 


“Unfair competition and unlawful practices.—It shall 
be unlawful for any person engaged in business as a dis- 
tiller, brewer, rectifier, blender, or other producer, or as 
an importer or wholesaler, of distilled spirits, wine, or 
malt beverages, or as a bottler, or warehouseman and 
bottler, of distilled spirits, directly or indirectly or 
through an affiliate: 


* * * * * 


(e) Labeling. To sell or ship or deliver for sale or 
shipment, or otherwise introduce in interstate or foreign 
commerce, or to receive therein, or to remove from cus- 
toms custody for consumption, any distilled spirits, wine, 
or malt beverages in bottles, unless such products are 
bottled, packaged, and labeled in conformity with such 
regulations, to be prescribed by the Secretary of the 
Treasury, with respect to packaging, marking, branding, 
and labeling and size and fill of container (1) as will pro- 
hibit deception of the consumer with respect to such 
products or the quantity thereof and as will prohibit, 
irrespective of falsity, such statements relating to age, 
manufacturing processes, analyses, guarantees, and sci- 
entific or irrelevant matters as the Secretary of the 
Treasury finds to be likely to mislead the consumer; (2) 
as will provide the consumer with adequate information 
as to the identity and quality of the products, the al- 
coholic content thereof * * *; (3) as will require an 
accurate statement, in the case of distilled spirits (other 
than cordials, liqueurs, and specialties) produced by 
blending or rectification, if neutral spirits have been 
used in the production thereof, informing the consumer 
of the commodity from which such neutral spirits have 
been distilled, or in case of neutral spirits or of gin pro- 
duced by a process of continuous distillation, the name | 
of the commodity from which distilled; (4) as will pro- 
hibit statements on the label that are disparaging of a 
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- competitor’s products or are false, misleading, obscene, 
or indecent; * * *. 


27 C. F. R. § 5 provides in pertinent part: 
$5.1 “Definitions —As used in this part: * * * 


* + * * * 


(j) The term “age” means the period during which, 
_ after distillation and before bottling, distilled spirits 
_ have been kept in oak containers, charred if for a whisky 
of American type other than corn whisky, straight corn 
whisky, blended corn whisky, or a blend of straight corn 
_whiskies. In the case of American type whiskies pro- 
duced on or after July 1, 1986, other than corn whisky, 
straight corn whiskies, blended corn whisky, and blends 
_ of straight corn whisky “age” means the period during 
which the whisky has been kept in charred new oak 
containers. 


* * 4 s * 


§5.21 “The standards of identity—Standards of 
|identity for the several classes and types of distilled 


| spirits set forth in this part shall be as follows: 
(a) Class 1; Neutral spirits or alcohol. “Neutral 
spirits” or “alcohol” are distilled spirits distilled from 
any material at or above 190° proof, whether or not such 


proof is subsequently reduced. * * * 


(b) Class 2; Whisky. “Whisky” is an alcoholic dis- 
| tillate from a fermented mash of grain distilled at less 
than 190° proof in such manner that the distillate pos- 
sesses the taste, aroma, and characteristics generally at- 

tributed to whisky, and withdrawn from the cistern 
room of the distillery at not more than 110° and not less 
than 80° proof, whether or not such proof is further re- 

duced prior to bottling to not less than 80° proof; and 

|also includes mixtures of the foregoing distillates for 
which no specific standards of identity are prescribed in 
this part. Those types of whisky specified in subpara- 
graphs (1) to (10) of this paragraph shall be deemed 
“American type” whiskies. 
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(1) “Rye whiskey,” “bourbon whiskey,” “wheat 
whisky,” “malt whisky,” or “rye malt whisky” is whisky 
which has been distilled at not exceeding 160° proof 
from a fermented mash or not less than 51 percent rye 
grain, corn grain, wheat grain, malted barley grain or 
malted rye grain, respectively, and, if produced on or 
after March 1, 1938, stored in charred new oak con- 
tainers, and also includes mixtures of such whiskies 
where the mixture consists exclusively of whiskies of the 
same type. “Corn whisky” is whisky which has been 
distilled at not exceeding 160° proof from a fermented 
mash of not less than 80 percent corn grain, stored in 
uncharred oak containers, or reused charred oak con- 
tainers, and not subjected, in the process of distillation 
or otherwise, to treatment with charred wood, and also 
includes mixtures of such whisky. 

(2) “Straight whisky” is an alcoholic distillate from 
a fermented mash of grain at not exceeding 160° proof 
and withdrawn from the cistern room at the distillery at 
not more than 110° and not less than 80° proof, whether 
or not such proof is further reduced prior to bottling 
to not less than 80° proof, and is: 


(i) Aged for not less than 12 calendar months if 
bottled on or after July 1, 1936, and before July 1, 
1937; or 

(ii) Aged for not less than 18 calendar months if 
bottled on or after July 1, 1937, and before July 1, 
1938; or 

(iii) Aged for not less than 24 calendar months if 
bottled on or after July 1, 1938. 

The term “straight whisky” also includes mixtures 
of straight whisky which, by reason of being homo- 
geneous, are not subject to the rectification tax under 
the internal-revenue laws. 


(3) “Straight rye whisky” is straight whisky distilled 
from a fermented mash of grain of which not less than 
51 percent is rye grain. 
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(4) (i) “Straight bourbon whisky” is straight whisky 
_ distilled from a fermented mash of grain of which not 
less than 51 percent is corn grain. 

(ii) “Straight corn whisky” is straight whisky dis- 
tilled from a fermented mash of grain of which not 
less than 80 percent is corn grain, aged for the required 
period in uncharred oak containers or reused charred 
oak containers, and not subjected, in the process of 
distillation, or otherwise, to treatment with charred 
wood. 

(5) “Straight wheat whisky” * * * 

(6) “Straight Malt whisky” * * * 

(7) “Blended whisky” * * * 

(8) “Blended rye whisky” (rye whisky—a blend), 
“blended bourbon whisky” (bourbon whisky—a blend), 
“blended corn whisky” (corn whisky—a blend), 
“blended wheat whisky” (wheat whisky—a blend), 
“blended malt whisky” (malt whisky—a blend) 
or “blended rye malt whisky” (rye malk whisky— 
a blend) * * * 

(9) “A blend of straight whiskies” * * * 

(10) “Spirit whisky” * * * 

(11) “Scotch whisky” * * * 

(12) “Trish whisky” * * * 

(13) “Canadian whisky” is a distinctive product of 
Canada, manufactured in Canada in compliance with 
the laws of the Dominion of Canada regulating the 
manufacture of whisky for consumption in Canada, and 

_ containing no distilled spirits less than 2 years old: 
Provided, That if in fact such product as so manufac- 
tured is a mixture of distilled spirits, such whisky is 

“blended Canadian whisky” (Canadian whisky—aj 

blend). “Canadian whisky” shall not be designated as 
“straight.” 
(14) “Blended Scotch type whisky” * * * 


* + * * 
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wee (15) “Blended Irish type whisky” * * * 
e * * = * * 
a (c) Class 3, gins. * * * 
* +* tt + we 
a (d) Class 4; brandies. * * * 
* * + * * 
(e) Class 5; rum. * * * 
we * * * * + 
-— (f) Class 6; cordials and liqueurs. * * * 
aed # * * * & 
msi (g) Class 7; imitations—Imitations shall bear, as a 
es part of the designation thereof, the word “imitation” 
and shall include the following: 
wie (1) Any class or type of distilled spirits to which has 
— been added coloring or flavoring material of such 
: nature as to cause the resultant product to simulate 
any other class or type of distilled spirits; 
(2) Any class or type of distilled spirits (other than 
m distilled spirits required under § 5.34 to bear a dis- 
| tinctive or fanciful name and a truthful and adequate 
a 


statement of composition) to which has been added 
synthetic flavoring material; 

(3) Any class or type of distilled spirits (other than 
distilled spirits required under § 5.34 to bear a dis- 
no tinctive or fanciful name and a truthful and adequate 
statement of composition) to which has been added 
a natural flavoring material which stimulates or en- 


! hances, or is used by the trade or in the particular 
| product to stimulate or enhance, the characteristics 
at of any other flavoring material, if the labeling of such 


distilled spirits creates the impression that such other 
flavoring material has been employed in the manu- 
aed facture of the product; 

| (4) Any class or type of distilled spirits (except 
cordials, liqueurs and specialties marketed under 
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labels which do not indicate, or infer, that a particular 
class or type of distilled spirits was used in the manu- 
facture thereof) to which has been added any whisky 
essence, brandy essence, rum essence or similar essence 
or extract which simulates or enhances, or is used by 
the trade or in the particular product to simulate or 
enhance, the characteristics of any class or type of 
distilled spirits; 


+* e * * & 
§ 5.34 Class and type. * * * 
* & * * * 


(d) In the case of whisky (as defined in § 5.21 (b)) 
and American type whisky produced on or after March 
1, 1938, and in the case of brandy produced on or after 
July 1, 1941, which, in whole or in part, is treated with 
wood chips through percolation or otherwise, during 
distillation, rectification, or storage, there shall be stated 
in direct conjunction with the class and type designation 
the phrase “colored and flavored with wood chips”: 
Provided, That this paragraph shall not be construed as 
authorizing the treatment of any of the types of corn 
whisky with charred wood chips. 


* * * + * 


§ 5.35 Name and address—(a) “Distilled by.” On 
labels of domestic distilled spirits bottled by or for the 


actual distiller thereof, there shall be stated the words. 


“distilled by,” and immediately thereafter the name of 
such distiller and the place where distilled. * * *, 

(b) “Blended by,” “Made by,” “Prepared by,” 
“Manufactured by,” or “Produced by.” On labels of 
domestic distilled spirits bottled by or for the actual 
rectifier thereof, there shall be stated the words “blended 
by,” “made by,” “prepared by,” “manufactured by,” or 
“produced by,” whichever may be applicable, and im- 
mediately thereafter the name of the rectifier and the 
place where blended, made, or prepared. * * * 


* * + * * 
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(d) “Bottled by.” On labels of domestic distilled 
spirits bottled without taxable rectification by the holder 
of a warehousing and bottling permit, or by any State 
or political subdivision thereof, who is not the actual 
distiller or rectifier of such distilled spirits, there shall 
be stated the words “bottled by,” and immediately 
thereafter the name of the bottler and the place where 
bottled. * * * 


* * +* * * 


§ 5.388 Presence of neutral spirits and coloring, flavor- 
ing, and blending materials——(a) In the case of dis- 
tilled spirits (other than cordials, liqueurs, and special- 
ties) produced by blending or rectification, if neutral 
spirits have been used in the production thereof, there 
shall be stated the percentage of neutral spirits so used 
and the name of the commodity from which such neutral 
spirits have been distilled. The statement of percent- 
age and the name of the commodity shall be made in 
substantially the following form: “ % neutral spirits 
distilled from grain”; or “ % neutral spirits distilled 
from cane products”; or “ % neutral spirits distilled 
from fruit”; or “ % grain (cane products), (fruit) 
neutral spirits.” 














* * * * * 


(d) There shall be stated the words “artificially 
colored” on the label of any distilled spirits containing 
synthetic coloring materials, or natural materials, other 
than caramel, the primary contribution of which is 
color, as well as upon the label of any distilled spirits, 
the labeling of which is such as to convey the impres- 
sion that the color of the product is derived from a given 
source, if such color is, in whole or in part, not so 
derived. * * * 

(e) The presence of beading oil in any type of whisky 
shall be stated. * * * 














| ment of age and percentage for whisky. 
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§ 5.39 Statements of age and percentage.—(a) State- 


* + # 


+ * + * * 


(7) 


* * * * + 


Notwithstanding the foregoing provisions of this 


| paragraph, in the case of whisky (as defined in § 5.21 
| (b), Class (2), produced in the United States on and 


after March 1, 1938, and stored in reused cooperage, 


_ there shall be stated in lieu of the words “* * * is 
| (years and/or months) old,” the words “* * * stored 


(years and/or months) in reused cooperage,” 
and in lieu of the words “* * * (years and/or 
months) or more old,” the words “* * * stored 
(years and/or months) or more in reused cooperage.” 

§ 5.46 Certificates of age and origin. * * * 
(d) Whisky (as defined in § 5.21 (b)) and American 
type whiskies, imported on or after August 15, 1936, 


_ shall not be released from customs custody in bottles 
| unless there is presented at the time of entry or at the 


time of request for release, a certificate issued by a duly 


_ authorized official of the appropriate foreign govern- 


ment * * * 
aca * td * 


§ 5.51 Certificates of age and origin. * * * 


+ * * * * 


(d) Distilled spirits imported in bulk on or after 


| August 15, 1936, and bottled in the United States with 


or without taxable rectification, shall not be labeled as 
whisky (as defined in § 5.21 (b), or as any type of 
American whisky, unless the permittee authorized to 


_ bottle such distilled spirits possesses a certificate for 


such whisky issued by a duly authorized official of the 


| appropriate foreign government certifying: * * * 








> 
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SUMMARY OF ARGUMENT 


1. Continental does not question the validity of the regula- 
tion (last unnumbered paragraph of Section 39 (a)); such 
validity was specifically and deliberately conceded below. 
Only arbitrary interpretation thereof is claimed. To deter- 
mine whether or not arbitrarily discriminatory interpretation 
occurred, only two questions need be asked: (1) Is Continen- 
tal’s product within the terms of the regulation? (2) Did the 
administrative agency fail to apply the regulation to any other 
product equally within its terms? The record clearly answers 
the first question in the affirmative, the second in the negative. 
Consequently, Continental’s case of arbitrary discrimination 
falls. 

Continental’s complaint that other products subject to other 
regulations are being treated by the terms of those regulations 
more favorably than Continentals product is by the terms of 
Section 39 (a), goes not to the issue of allegedly arbitrary in- 
terpretation of Section 39 (a), but to the issue of its validity. 
Since, however, Continental chose below to deliberately con- 
cede the validity of Section 39 (a)—thereby precluding ap- 
pellees from showing justification for the difference in treat- 
ment contemplated by the various regulations—it is now 
estopped from changing its position, and claiming invalidity. 

2. In any event, Continental’s attack upon the validity of the 
regulation is doomed to failure. Continental’s whisky Embassy 
Club, a domestic product, is totally unlike normal, conventional 
American whiskies. Under a statutory direction that labeling 
regulations be issued which will prohibit consumer deception, 
it clearly was reasonable and appropriate for the administrative 
agency to provide that the abnormal product be identified in 
some way as being different from the norm. 

3. This identification cannot be accomplished by permitting 
Embassy Club to appropriate the generic term “Whisky” while 
requiring that all other categories of whisky be identified more 
fully, such as by type names (“Bourbon whisky’’) or by identi- 
fying statements (“Colored and flavored with wood chips”). 
To allow the appropriation by Embassy Club of the desig- 
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nation “Whisky” would be to discriminate arbitrarily in its 
favor against all other categories of whisky. 

4. The identifying statement “stored in reused cooperage”’ 
chosen by the agency for Embassy Club and others like it (the 
domestic light-bodied reused cooperage whiskies) is a reason- 
able one: for it is accurate; it points up a basic manufacturing 
difference between the domestic light-bodied reused cooperage 
whiskies and traditional domestic whiskies; it points up a basic 
reason for the difference in flavor between domestic light- 
bodied reused cooperage whiskies and traditional domestic 
heavy-bodied whiskies; it points up a basic factor resulting 
in the different “aging” of the abnormal whiskies as compared 
with traditional American whiskies; and finally, it was adopted 
by the agency only after the most searching inquiry into pos- 
sible alternatives. 

5. The identifying statement “stored in reused cooperage” 
is reasonable as applied to the abnormal domestic product, 
notwithstanding that certain traditional products which like- 
wise are stored in reused cooperage are not required to bear 
such statement, for the reason that these products are suf- 
ficiently identified on the label by their traditional names 
“Corn whisky” and “Canadian whisky.” These names on the 
label assure the consumer that he will obtain what he has 
always associated with corn whisky and Canadian whisky; and 
render any additional identification unnecessary. Not so with 
Embassy Club and others like it. For, while they appear to be 
domestic whiskies, they are wholly unlike traditional domestic 
whiskies. Unless the consumer is told of the difference he 
will not obtain what he has always associated with domestic 
whiskies, and, in violation of the purpose of the statute, he will 
be deceived. 

ARGUMENT 
I 


Continental’s product squarely falls within the category 
' established by the admittedly valid regulation 
At the trial, it was repeatedly and specifically conceded that 
the regulation (last unnumbered paragraph of 27 C. F. R. 
§ 5.39 (2) (7)), was valid, and Continental affirmed that it was 
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challenging nothing more than the application of that regula- 
tion to its Embassy Club whisky. The following colloquy 
will serve as an example of the concession: 


The Court. If you agree, and I thought we did yester- 
day, that the regulation itself is valid. 

Mr. Donouve. There is not any question about it, we 
are attacking only the application, your Honor, of this 
regulation to the whisky in question. Gov. App. 39.” 


The concession was made by Continental in order to obtain 
for it what it believed to be a considerable advantage; 7. e., the 
exclusion from evidence of the record of the administrative 
hearings leading up to promulgation of the regulation. The 
court ruled this record inadmissible on the theory that, Con- 
tinental having conceded the validity of the regulation, proof 
in regard to the formulation of such regulation was irrelevant 
and could not be brought in, as follows: 


The Court. In view of the concession that the regu- 
lation, as such, is valid except as applied to this case, 
I think I must deny the admissibility of the hearing 
records which leaves for decision here only the question 
as to whether or not applied to this product * * * it 
is arbitrary and discriminatory or does not lead, in the 
light of all circumstances, to consumer deception. Gov. 
App. 41.” 


Thus not only did Continental clearly and unequivocally con- 
cede the legality and validity of the regulation, but it did so 
in effect as a quid pro quo for the ruling denying admissibility 
to a large part of appellees’ proof. There can be no question 
therefore about the binding force of the concession. 

Where, then, does this concession leave Continental’s case? 
The regulation in question provides that: (1) Whisky as de- 
fined in Section 5.21 (b), Class 2; which is (2) produced in 
the United States on and after March 1, 1938; and (3) is stored 
in reused cooperage; (4) shall bear a reused cooperage state- 
ment in lieu of a straight age statement. 


* See also, Gov. App. 20, 7-8, 17. 
* See also, Gov. App. 60. 
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Continental’s product Embassy Club (1) clearly and with- 
out dispute is whisky as defined in Section 5.21 (b), Class 2; *° 
(2) it has been produced in the United States since March 1, 
1938; and (3) admittedly it has been stored in reused 
cooperage. 
On the face of it, Embassy Club is covered by this regulation, 
and Continental’s case, predicated as it now is solely upon 
non-applicability to it of the regulation, is in serious jeopardy 
for that reason alone. 

It might be argued that, though the regulation be valid, it 
has been illegally and arbitrarily interpreted and administered, 
in that whiskies in the same class as Continental’s whisky and 
equally covered by the regulation are not required to conform 
to the requirements thereof.” 

On that point it should be noted preliminarily that this line 
of argument emphatically is not the same as saying—as Con- 
tinental appears to say in its brief—that the regulation itself 
is an arbitrarily discriminatory regulation in the sense that 
the products covered thereby are required to submit to obliga- 
tions arising thereunder from which products not covered 
thereby are exempt. That argument simply is not available 
to one, who, as Continental, has conceded the validity of the 
regulation. 

As to the problem of the interpretation of the regulation, as 
distinguished from that of its validity, it can easily be shown 
that it is not being arbitrarily interpreted; for no product 
which falls within its scope is being exempt from its require- 
ments.” The regulation by its very terms applies only to 
domestically produced whiskies. Thus, Canadian and other 
foreign-made whiskies are not and cannot be considered gov- 


* This Court found that Continental had so conceded, C. App. 13, note 3. 

* Though it is difficult to understand how as a practical matter any 
regulation could be administered if in addition to determining that the 
regulation is valid and that the product to which it is to be applied is 
within the terms of the regulation, the administrative officer would further 
have to determine at his peril whether or not application of the regulation 
to each such product might be arbitrarily discriminatory in comparison 
with other products not then involved. 

* Parenthetically, this is not to be taken as a concession that even if the 
opposite were true Continental would be entitled to any relief. Lax admin- 
istration of a valid regulation in regard to products in which the party to 
a suit has no interest does not entitle that party to equally lax admin- 
istration with respect to its products. 
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erned thereby. Insofar as American whiskies are concerned, 
the regulation specifically is limited to whisky “as defined in 
§ 5.21 (b) Class 2,” thereby eliminating corn and other tradi- 
tional-type whiskies, for the words of that definition are quite 
different from the language used elsewhere in the regulations 
to describe such traditional American-type whiskies as corn. 
When the framers of the regulation intended to refer to corn 
whisky or other so-called American type whiskies, in addition 
to the American non-type whiskies encompassed within “§ 5.21 
(b), Class 2” they used such phrases as “In the case of whisky 
(as defined § 5.21 (b)) and in the case of American type whisky 
* * * 33 or “Whisky (as defined in § 5.21 (b)) and American 
type whiskies * * * ”** or “* * * whisky (as defined in 
§ 5.21 (b)) or as any type of American whisky.” * The omis- 
sion of the italicized phrases used elsewhere from the last un- 
numbered paragraph of Section 39 (a) (7) can rationally mean 
only that the framers thereof intended not to cover the so- 
called American type whiskies, and that of course includes corn 
whisky (See Section 5.21 (b), last sentence and Section 5.21 
(b) (4) (i1)). Continental appears to agree with this interpre- 
tation. See page 32 of its brief. 

Thus, the regulation does not apply to corn whisky, it does 
not apply to Canadian whisky—the only two with regard to 
which arbitrary discrimination is claimed. It does apply to 
Continental’s whisky. It is conceded to be valid. There is 
no contention that it is not being forced as against whiskies 
other than Embassy Club to which it should be applied.* 
Hence, Continental’s contention that the regulation is being 
arbitrarily interpreted and enforced is not well taken. 


II 


Since Embassy Club whisky differs markedly from traditional 
American whiskies it is reasonable to require that its label 
indicate that such a difference exists 


Assuming, arguendo, that it is still open to Continental to 
challenge the very validity of the regulation, that is, to invite 


© Section 34 (d), p. 20 of this brief. 

™ Section 46 (d), p. 22 of this brief. 

* Section 51 (d), p. 22 of this brief. 

™ Appellees offered to prove that it was being applied to other reused 
cooperage whiskies. Gov. App. 60-61. 
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comparison between the treatment accorded its Embassy Club 
whisky by the terms of that regulation and that accorded 
Canadian whisky and corn whisky under other pertinent regu- 
lations, so as to determine whether arbitrary discrimination 
exists in that regard, still, on the record here, Continental 
cannot prevail. 

As will be developed herein, that record clearly establishes 
on the one hand that certain whiskies are traditionally made in 
the United States and known as such in their general character- 
istics, and on the other that Continental’s Embassy Club 
whisky is quite dissimilar from these traditional American 
whiskies. Obviously under those circumstances and in view 
of the fact that Embassy Club is labeled as made in the United 
States, this product must be marked in some way so as to 
identify it as being different from the products which the con- 
sumer traditionally has known and knows as American whis- 
kies, if the statutory mandate is to be obeyed and consumer 
deception is to be avoided. In subsequent sections of this 
brief, we will demonstrate that were Continental to prevail 
there would not be a proper identifying statement on the labels 
of Embassy Club; and that the identifying statement devised 
by appellees is truthful, reasonable, and nondiscriminatory. 

It is undisputed that certain whiskies are traditional to the 
United States.* While the principal of these are bourbon 
and rye, there also are others, including corn. They have been 
known, made, purchased, and consumed in the United States 
for a long period of time, and their general characteristics, par- 
ticularly in regard to flavor and aroma, and the fact of the diff- 
erence between them and other general classes of whisky, 
are known to the consumer. This is so evident that the court 
below took judicial notice thereof, Gov. App. 55, 56, so stated in 
its ruling from the bench, C. App. 278-9, 281-2, and so found 
asafact. Finding of Fact No. 2, C. App. 308. 

The method of manufacture of such whiskies is distinguished 
chiefly by two features: (1) they are distilled below 160° proof; 
and (2) they are stored in charred new oak cooperage. C. 


* Section 5.35 (a), (b), (d), pp. 20-21 of this brief. 

*The concepts of “traditional,” “conventional,” or “normal” American 
whisky were used and accepted by Continental’s own witnesses throughout 
the trial. E.9., C. App. 43, T1-2, 98-9, 125, 237. Gov. App. 6. 
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App. 72, 99, 275, 56-7. Itis this method of manufacture which 
gives traditional American whiskies the characteristic they have 
in common: their “heavy-bodied” flavor. C. App. 72. For 
if a whisky is distilled over 160° proof it progressively loses the 
congeners ® which give it its flavor, C. App. 47; * the higher 
the distillation proof, the fewer the flavor-forming congeners. 
C. App. 42. And if a whisky is stored in other than charred 
new oak barrels it does not get the proper benefit of aging in 
that it has no opportunity to participate in the chemical re- 
actions which occur when a distillate remains long in contact 
with charred new wood. Consequently it cannot and it does 
not take on the heavy body or flavor characteristic of American 
whiskies. 

Both the heavy-body feature of normal American whiskies 
and the fact of their aging in charred new oak barrels are so 
traditional and so undisputable that Continental’s own wit- 
nesses testified to that effect. Thus, a whisky retailer called 
on behalf of Continental stated that when he purchased whisky 
from a wholesaler he took it for granted that such whisky was 
aged in new cooperage, C. App. 200; and other witnesses in- 
variably characterized traditional American whiskies as heavy- 
bodied. EF. g.,C. App. 72. 

And the regulations define the various conventional Ameri- 
can whiskies, provide type designations, and require the use of 
these identifying designations on the labels of the products 
involved.” 

Continental’s product Embassy Club, on the other hand, is a 
completely atypical, abnormal whisky, wholly unlike the con- 
ventional American whiskies. In the first place, it is made in 
a manner totally at variance with that employed in the manu- 
facture of regular American whiskies: (1) it is distilled above 


*” Corn whisky, while stored in reused rather than in new cooperage, is 
a traditional American whisky in that it is heavy-bodied. 

“ Secondary, nonalcoholic chemical units. 

“As a matter of fact, the range in which Embassy Club is found (185- 
188° proof) is perilously close to the 190° proof tasteless neutral spirits. 

“FE. g., Normal American whisky having a mash composition of at least 
51% corn grain must be labeled “Bourbon whisky” ; normal American whisky 
having a mash composition of at least 51% rye grain must be labeled “Rye 
whisky”; if these whiskies are aged at least two years, the word “straight” 
must be added; etc. Section 5.21 (b), pp. 16-18 of this brief. 

407343—56——3 
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160° proof (actually to a proof varying from 185-189°), C. App. 
120; Finding of Fact No. 6, C. App. 308; and (2) it is stored 
not in charred new but in reused cooperage, C. App. 72, 124; 
Finding of Fact No. 6, C. App. 308. Secondly, as a result of 
this difference in manufacture, it contains fewer of such sec- 
ondary substances as solids, esters, aldehydes, fusel oil, and 
tannin. C.App.237. And thirdly, as a result of the difference 
in manufacture and the difference in composition, it “substan- 
tially differs in odor and taste” “from the traditional American 
type whisky.” C. App. 237; Findings of Fact Nos. 7, 8, C. 
App. 309. 

In Federal Trade Commission v. Algoma Lumber Co., 291 
U.S. 67 (1934), where cease and desist orders against certain 
manufacturers of so-called “California white pine” or “pinus 
pondosa” had been entered, and where it appeared that this 
species of pine was not really white pine but some other species, 
the Supreme Court upheld the Commission prohibition in lan- 
guage which is peculiarly appropriate here. After stating that 
even if the product involved were as good in quality as white 
pine, the practice of labeling it as it was labeled would still be 
wrong, because, said the Court: 


The consumer is prejudiced if upon giving an order 
for one thing, he is supplied with something else. * * * 
In such matters, the public is entitled to get what it 
chooses, though the choice may be dictated by caprice 
or by fashion or perhaps by ignorance. Nor is the pre- 
judice only to the consumer. Dealers and manufac- 
turers are prejudiced when orders that would have come 
to them if the lumber had been rightly named, are di- 
verted to others whose methods are less scrupulous. 
291 U.S. at 78% 


Given the instant statutory mandate which directs that dis- 
tilled spirits be identified to the end that consumer deception 
be avoided; and given the fact that Continental is marketing 
an abnormal whisky, which is totally different from conven- 
tional, normal American whiskies in about as many basic re- 

“So far as the case at bar is concerned, can it be doubted that un- 


scrupulous dealers might, for example, palm Embassy Club off as normal 
American whisky, in view of its “manufactured in the United States” label? 
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spects as one whisky can be different from another; then it 
must follow inevitably that the abnormal, atypical whisky 
should be labeled in some way so as to alert the consumer of 
the fact that this difference does exist.‘* This is the purpose 
of the challenged regulation. C. App. 229. 

Appellees submit that it is reasonable to require Continental 
to identify its product Embassy Club in that manner. 


III 


If Continental were to prevail its whisky would not be identi- 
fied with respect to its aberrance from conventional Ameri- 
can whiskies 
If, as Continental contends, it cannot be required to label 

its product in terms of the last unnumbered paragraph of Sec- 

tion 39 (a), then Embassy Club would bear only the designa- 
tion “Whisky,” the age, and statement of the fact that it was 
made in the United States. It appears to be Continental’s 
view that the designation “Whisky” on the label sufficientiy 
distinguishes Embassy Club from all other whiskies—particu- 
larly traditional American whiskies—and that therefore not 
only is no further statement necessary but requirement of any 
further statement would be arbitrarily discriminatory to Con- 
tinental.** That assumption has been found to be incorrect 
both administratively and by the trial court, and for good 
reason. 

The designation “Whisky” is expressly referred to in the 
regulations not as a type name, as Continental would have it,*” 
but as a class name. Section 5.21 provides that 


Standards of identity for the several classes and types 
of distilled spirits set forth in this part shall be as fol- 
lows: * * * (b) Class 2; Whisky. * * ** 


“ Actually, not only abnormal whiskies such as Continental's are required 


to be labeled as to identity; but all types of whisky must be so identified. 
See also, in connection with this problem, United States v. Lerington Mil, 
232 U. S. 399, 409 (1914). 

“Continental’s attitude has been to eliminate any statement that would 
identify its product to the consumer, rather than to urge an alternative 
statement. 

“ Argument III A, at p. 31 of its brief. 

“Empkasis added. Embassy Club of course is encompassed within the 
broad generic category of “whisky,” but “Deception may result from the 
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Under the whisky class designation (corresponding in the 
regulatory scheme to such other classes as gin, rum, liqueurs, 
brandies, and pure alcohol) a number of types of whisky are 
listed, such as rye, straight, blended, Scotch, and Canadian. 
These type designations were set up to define those types of 
whisky which are conventional and traditional and therefore 
lend themselves to relatively easy typing. The whiskies so 
typed are required to bear the type name on the label.” 

In the case of abnormal or atypical whiskies, not readily 
typed, the Administrator has usually taken account of the 
aberrant character by requiring the product to carry in lieu of 
the limiting type name a brief identifying statement in addi- 
tion to the class designation “Whisky.” Examples of this are 
such phrases as “Colored and Flavored with Wood Chips,” for 
whiskies treated with such chips during distillation or stor- 
age; * “Artificially Colored,” for whiskies containing artificial 
or certain other coloring materials; * “Imitation whisky,” for 
whiskies artificially flavored with whisky essence; ™ statements 
indicating the presence of beading oil,** or of neutral spirits. 

Reused cooperage whiskies such as Embassy Club are in the 
latter group, in that, being abnormal for an American whisky 
because of storage in reused cooperage and of light-bodied 


use of statements not technically false or which may be literally true. The 
aims of [such statutes] is to prevent that resulting from indirection and 
ambiguity, as well as from statements which are false.” United States v. 
95 Barrels of Vinegar, 265 U. S. 438, 443 (1924). 

“ That, too, is one of the reasons why Continental’s reliance upon such 
cases as Willapoint Oysters v. Ewing, 174 F. 2d 676 (9th Cir. 1949), is quite 
misplaced. In that case the Court of Appeals for the Ninth Circuit held 
that it was unreasonable to require Western type oysters to be labeled 
“Pacific Oysters” while Southern type oysters could appropriate the generic 
term “Oysters.” In the instant case, not only must traditional American 
whiskies be labeled in conformity with their special type, but it is Con- 
tinental which wants to appropriate to itself the generic term “Whisky.” 
Moreover, the court in the Willapoint case referred to the fact that Pacific 
Oysters might be considered atypical if so labeled. Continental’s product 
is atypical. 

“Section 5.34 (d). 

” Section 5.38 (d). 

* Section 5.21 (g). 

= Section 5.38 (e). 

* Section 5.38 (a). 


4 
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flavor, they are required to indicate in addition to the fact that 
they are in the general class of “whisky” a statement as to the 
manner of their storage. 

Continental’s view that its product should be distinguished 
from other whiskies by the facile expedient of requiring all 
others to bear a type name or a statement of identification, 
while permitting Embassy Club alone to be sold under the 
designation, pristine in its simplicity, of “Whisky,” is somewhat 
naive. By the same reasoning, why should not for example, 
those who flavor their product with wood chips be allowed to 
appropriate the exclusive “whisky” label while requiring all 
others—including those who, like Continental, store their pro- 
duct in reused cooperage—to affix to their label a type or an 
identifying designation? * Or, for that matter, why should 
not rather a traditional American whisky such as bourbon or 
rye, be allowed to appropriate the “Whisky” label which Con- 
tinental would like to arrogate to itself? There would appear 
to be considerably more logic in the latter course, for if a 
traditional American whisky were labeled simply “Whisky” 
(in addition to a statement indicating its manufacture in the 
United States) a consumer purchasing it would at least ob- 
tain what he associates with whisky made in the United States, 
and he could hardly, if at all, be deceived. 

But if Continental’s abnormal, light-bodied, Embassy Club 
were permitted to be so labeled, then surely (1) all those 
whiskies, and especially the traditional American whiskies, 
which are required to limit the “Whisky” label with either a 
type designation or an identifying statement would be arbitrar- 
ily discriminated against, in that they would have to be 
marked for what they are, whereas Embassy Club could be 
marketed for whatever the retailer wished to sell it within the 
general category of whisky; and (2) the consumer would be 
deceived, in that in purchasing a bottle of “Whisky” made in 


* Continental’s insistence that its whisky “is required, under the regula- 
tions to describe itself as ‘whisky.’ No modifying term is permissible” 
(Brief, p. 32), likewise assumes the answer. Section 39 (a) prescribes the 
modifying terms “stored in reused cooperage” just as directly and just as 
finally as other regulations prescribe other modifying terms for other cate- 
gories of whisky. 
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the United States he would be getting a whisky wholly unlike 
the traditional, American whisky he has a right to expect. 

A fine example of how the use of the designation “Whisky” 
without any type or statement qualification leads to confusion 
and deception is Continental’s own Embassy Club II whisky. 
While the light-bodied Embassy Club I (which is the object 
of this litigation) was still being sold to the consumer, Gov. 
App. 3-5; C. App. 247, 107 (with nothing but the word 
“Whisky” to identify it), Continental began to market another 
whisky, referred to below as Embassy Club II. This latter 
whisky, unlike Embassy Club I, was heavy-bodied in the Amer- 
ican tradition.» Gov. App. 43-45. Although the two products 
were totally unlike one another, C. App. 91, 94, they could have 
been, and probably were, sold side by side to the unsuspecting 
public, Gov. App. 3-5, C. App. 247, 107, under absolutely iden- 
tical labels. See Appellees’ Exhibits 2, 3, 4, and 5, Gov. App. 
1-2, C. App. 90. 

If Continental were to prevail in this litigation, it could con- 
tinue'to market two wholly dissimilar whiskies under identical 
labels; it could continue to secure a major, arbitrary competi- 
tive advantage over all whisky producers who, unlike Con- 
tinental, would have to label their products both by class and 
by type (or identifying statements) ; and it could continue to 
profit from the unqualified designation “Whisky” in that its 
product could be sold either as American whisky (whisky 
made'in the United States) or as Canadian whisky (in accord- 
ance with its general taste range). The consumer would have 
absolutely no way of knowing what kind of whisky Embassy 
Club is.** 


* Embassy Club II, a corn whisky treated with charcoal, allegedly so as 
to alter the characteristic corn flavor and so change its type, C. App. 298, 
bas been permitted thus far to be marketed under the “Whisky” label with- 
out modification, although it had been stored in reused cooperage. But 
this whisky at least is heavy-bodied in the American tradition, possessing 
“the one factor common to all American-type whiskies”; distillation below 
160° (Continental’s brief, p. 11). There has not therefore been the same 
urgency in devising a descriptive statement identifying its particular aber- 
ration from the “type” whiskies. 

Short of a searching pre-purchase investigation. But not only the more 
intelligent and discerning public but the casual consumer, too, is entitled 
to be protected. Parker Pen Co. v. Federal Trade Commission, 159 F. 2d 
509, 511 (7th Cir. 1946). 
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If that is not consumer deception, it is hard to image what 


would be. 
IV 


The Section 39 (a) (7) requirement is reasonable and not 
arbitrary 


The last unnumbered paragraph of Section 39 (a) requires 
Continental to label Embassy Club in addition to the word 
“Whisky” with the statement that such whisky had been stored 
“x” number of years in reused cooperage. It should be made 
clear at the outset that this requirement is not a prohibition 
of an age statement, as Continental implies.*” This Court, in 
its opinion on the first appeal, found and held that the reused 
cooperage statement did not eliminate “age” from the label but 
merely indicated “the manner of its aging.” C. App. 15. 

Beyond that, Continental appears to say that, though it be 
assumed that a statement may be required in addition to the 
word “whisky”, the particular statement devised is inappro- 
priate because arbitrarily discriminatory when gauged in con- 
junction with the statements on the labels of corn whisky and 
Canadian ® whisky. 

In that connection, before proceeding to the merits of the 
contention, it may perhaps be well to dissipate one other of 
Continental’s misconceptions. Throughout its brief, Con- 


* Brief, p. 33. 

® Actually, whisky does not “age” as much in reused cooperage as it does 
in new cooperage; for there are far fewer materials to be extracted from 
a barrel which has lost its char by prior use than from a new barrel which 
has been charred expressly for the purpose of facilitating the chemical re- 
actions that take place during storage between an alcoholic distillate and 
charred wood. See, C. App. 73-74, 279. A 185-188° proof whisky ages 
almost as little as 190° proof neutral spirits which age hardly at all. See 
also, infra, at pp. 45-6. 

*® Continental devotes considerable space (Brief, pp. 22-27) to establish- 
ing the rather obvious proposition that the Federal Alcohol Administration 
Act applies to both domestic and foreign whiskies. Of course it does. The 
statements taken from the trial judge’s oral remarks are not really to the 
contrary. For when the matter was brought to his attention, the court 
indicated that it had meant only that the regulation here involved does 
not deal with foreign whiskies. Gov. App. 63; C. App. 283; see also, Gov. 
App. 25. And of course, as stated in Conclusion of Law No. 4, the Act does 
not require that labeling regulations for domestic and foreign whiskies be 
uniform and identical. 
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tinental assumes, asserts, and reasserts, that appellees must 
bear the burden of proof on the issue of arbitrary discrimina- 
tion.” Not only does this view run counter to the universal 
rule that one who attacks the validity of an administrative 
regulation or ruling has the burden of proving invalidity,” but 
it also runs counter to the opinion of this Court on the first ap- 
peal. The Court found sufficient the allegations of discrimina- 
tion—i. e., difference in treatment—between Embassy Club 
on the one hand and corn and Canadian whisky on the other, 
but it then went on to hold that discrimination is not illegal 
unless arbitrary. On that point the Court said that “Con- 
tinental is entitled to opportunity to prove the alleged arbi- 
trary character of the discriminatory treatment.” C. App. 17. 
To say that Continental is entitled to prove the alleged arbi- 
trariness is, we submit, equivalent to saying that Continental 
is required to so prove if it hopes to prevail. And the Court 
must have meant proof of facts other than the bare fact of 
difference in treatment or discrimination, for that fact was as- 
sumed and indeed conceded by appellees. Continental’s as- 
sumption that appellees had the burden of proof on the issue 
is clearly unjustified.* 

With regard to the merits of the claim of arbitrary discrimi- 
nation, it will be recalled that two basic points are limpidly 
established by the record: (1) that American light-bodied re- 
used cooperage whisky must be identified to the consumer as 
being different from conventional American whiskies if con- 
sumer deception is to be avoided, and (2) that the word 
“Whisky” standing alone is inadequate to serve that purpose. 
This leaves only the one issue as to whether the administrative 
agency should not have chosen some statement other than the 


* This view permeates Continental’s brief from the Statement of the Case 
to the Conclusion itself. 

“ Boske v. Comingore, 177 U. S. 459, 470 (1900) ; Fussell v. United States, 
100 F.. 2d 995 (Sth Cir. 1939) ; United States ex. rel. Knauff v. Watkins, 173 
F. 2d 599, 603 (2d Cir. 1949), af’d, 338 U. S. 5387 (1950) ; Carter v. Forrestal, 
85 U. S. App. D. C. 53, 175 F. 2d 364 (1949) ; United States v. Obermeier, 186 
F. 2d 243 (2d Cir. 1950), cert. denied, 340 U. S. 951 (1951). 

“Counsel for Continental conceded below that it had the burden of es- 
tablishing that its whisky was being unfairly discriminated against. Gov. 
App. 38. 
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reused cooperage statement to identify the American light- 
bodied reused cooperage whisky. 

The choice of the reused cooperage statement instead of some 
other identifying indicia brings us into the area of wisdom, as 
distinguished from legality or lack thereof. As the District 
Court concluded: 


The Court may not substitute its judgment and wis- 
dom for that of the administrative agency in selecting 
and phrasing the distinguishing statement. Conclusion 
of Law No. 5, C. App. 313. 


_ Elsewhere it stated the same proposition thusly, 


Now the Court, it seems to me, must assume that the 
administrative action was based upon experience, and 
certainly it is true as a matter of law that the Court 
cannot substitute its judgment as to administrative wis- 
dom in phrasing the warning signal to consumers. If in 
this case this Court could do so, I would have done so, 
because I think there is a better way to inform the con- 
sumer of what he is getting. But I don’t have the com- 
petency, the knowledge, and the experience to know, 
and I suppose there is nothing more basic in the law than 
the proposition that the Court cannot substitute its wis- 
dom for that of an administrative agency, assuming that 
the administrative agency is acting within the scope of 
its statutory authority and without unreasonable dis- 
crimination. C. App. 280. 


That was absolutely correct. This Court stated in its first 
opinion herein, C. App. 17, and many other courts have said 
on many occasions,“ that courts will not interfere with the 
exercise of administrative power to regulate merely because 
they might have reached a different result had they been 
charged with the duty of making the ruling. Interpreting the 
record herein most favorably to Continental, it at worst raises 
a doubt as to whether the reused cooperage statement was the 
best that could be devised. It raises no doubt as to ultimate 
reasonableness and legality of the regulation.™ 


“FE. g., Federal Security Administrator v. Quaker Oats Co., supra. 
“Counsel for Continental conceded that if there is “a reasonable 
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Continental’s product after all, is a whisky which has been 
stored in reused cooperage. Producers in an industry intended 
to be as tightly controlled governmentally as the whisky indus- 
try can hardly object to a truthful statement for the benefit of 
the public of their basic method of manufacture.“ Cf. Corn 
Products Refining Co. v. Eddy, 249 U.S. 427, 431-2 (1919). 

Moreover, the reused cooperage statement is a precise, 
administrable, truthful yardstick, better designed than others 
that come to mind to identify the light-bodied American reused 
cooperage whisky for what it is. 

This is shown by the record. It will be recalled that light- 
bodied whiskies differ from traditional American whiskies in 
two basic respects: light-bodied whiskies are distilled above 
160° proof; and they are stored in reused cooperage. C. App. 
72,124. It will further be recalled that it is possible to produce 
a light-bodied whisky at less than 160° proof, C. App. 72, 88, a 
fact which makes the option of distinguishing such whiskies 
by their proof unattractive. But storage in reused cooperage 
is and remains a basic distinguishing feature of the light-bodied 
product, and on the very face of it, therefore, a statement relat- 
ing to such fact is an excellent means of identifying it. 

Continental asserts that the term “reused” cooperage is 
derogatory. Brief, p. 10. This is not necessarily true. By 
means of advertising some producers seem to have made a vir- 
tue of the fact that their products were stored in century- 
old casks. Cf. Gov. App. 7. In any event, any labeling will 
restrict the market to those who want the product as it is 
at the price for which it can be sold. In Parace v. Department 
of Agriculture, 188 Cal. A. 348, 257 P. 2d 981 (1953), refiners 
of oil objected to regulations requiring them to label their used 
re-refined oil “reclaimed.” They insisted that the term was 
synonymous with “inferior” and that in fact the re-refined oils 
were not inferior but in many cases superior to virgin oils. 
Nevertheless, the court upheld the sustaining of a demurrer, 
as follows: 


justification” for application of the regulation to Continental, it would have 
no case. Gov. App. 7-8. 

“The Act itself, 27 U. S. C. § 205, makes that quite clear. See pp. 15-16 
of this brief. 
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The public have a right to know what they are buy- 
. ing. If this great buying public, consisting in this 
State of many millions of motorists and other users of 
lubricating oils, want to buy oils never before used they | 
have a right to do so and appellants have no constitu- 
tional right to sell them something against their | 
will. * * *[L]egislation is reasonable and appro- 
priately necessary which requires merchandise to be 
sold for just what it is wherever, as here, there is great 
danger that those wishing to buy one kind of merchan- 
dise will be misled through want of labeling into buy- | 
ing something which they do not desire, and we think 
it makes no difference that this desire for one as against 
| the other is founded entirely upon prejudice, which, in 
: turn is founded on ignorance. 257 P. 2d at 984-5. 


See also, Twin City Milk v. McNutt, 122 F. 2d 564 (8th Cir. | 
1941); United States v. 95 Barrels of Vinegar, supra. 

There is no merit to Continental’s attack upon the regula- 
tory requirement per se. 

It is true that a number of identifying labels other than 
the reused cooperage label may suggest themselves to the 
layman. But the record shows that the Administrator pains- 
takingly considered many alternatives, exposed them to full 
industry scrutiny (including that of Continental) at public | 
hearings, and ultimately decided to reject every one of them. | 
Thus, such names for the domestic light-bodied reused cooper- | 
age whisky as “Canadian-type,”® “Imitation American,” 


“It must be remembered that Embassy Club is not a Canadian whisky. 
It is not made in Canada, and both the American and the Canadian regula- | 
tions define Canadian whisky as a distinctive product of Canada. C. App. 
95-6, 77. Its method of manufacture is quite different from that employed 
by Canadian manufacturers. See Counterstatement of the Case, at pp. 7-8 
of this brief. And in any event, the consuming public has a right to be 
advised as to whether a product is imported or domestic in origin and type. 
Fioret Sales Co. v. Federal Trade Commission, 100 F. 2d 358 (2d Cir. 1938). 
“If consumers or dealers prefer to purchase a given article because it was | 
made by a particular manufacturer or class of manufacturers, they have a 
right to do so, and their right cannot be satisfied by imposing upon them 
an exactly similar article, or one equally as good but having a different | 
origin. * * * The result of respondent’s act is that such purchasers are 
deceived into purchasing an article which they do not wish or intend to 
~> buy, and which they might or might not buy if correctly informed as to 
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“Neutral Spirits Whisky,” “Light-bodied Whisky,” and others 
were considered and rejected for various reasons. Likewise, 
subsequent to adoption of the reused cooperage regulation, 
proposals were made either to amend the regulation so as to 
permit in lieu thereof the statement “Canadian-type Whisky,” 
or torepealit entirely. Again after full hearing, at which again 
Continental was present, the Administrator rejected these pro- 
posals, too, as not in the interest of consumers. Gov. App. 
34-35." 

From the above, it is obvious that intrinsically the reused 
cooperage statement is reasonable, and that in the informed 
judgment of the Administrator it is the one best adapted—or 
perhaps the only one practically adapted—to accomplish the 
statutory design. It further is abundantly clear that, far from 
arbitrarily imposing a mark of identification upon those situ- 
ated as is Continental, the Administrator made exceptional 
efforts to consider every aspect of this problem in full consul- 
tation with all interested parties before regulating as he did.® 





its origin. We are of opinion that the purchasing public is entitled to be 
protected against that species of deception, and that its interest in such 
protection is specific and substantial.” F. T. C. v. Royal Milling Co., 288 
U. S. 212, 216-7 (1983). 

— Continental questions the admissibility of this evidence. But obviously 
it was admissible for the very purpose for which the case had been sent 
back to the trial court: on the issue of justification for the difference in 
treatment between conventional and aberrant whiskies. Unless Continental 
is prepared to concede that the reused cooperage statement adopted by the 
Administrator is a reasonable identifying statement, it is hard to see how 
it can quarrel with the admissibility of evidence designed to show that 
many alternatives were carefully considered and the present statement 
finally promulgated only after other possibilities had been exhausted. 
Moreover, not only was there no objection to the testimony in question, but 
Continental actually invited and requested such testimony. Gov. App. 18. 

“ This is evident on the basis of evidence admitted into the record, and 
the Court below found for appellees on such basis. In addition, appellees 
offered into evidence the records of the hearings which preceded adoption 
of the reused cooperage regulation as well as certain testimony from one 
who was Assistant General Counsel of the Federal Alcohol Administration 
at the time the regulation was adopted. Gov. App. 9-11. Upon Continental’s 
objection, and its repeated assurance that it was not questioning the 
validity of the regulation but only its application to Embassy Club, Gov. 
App. 39, the court excluded the evidence on that basis. Gov. App. 41. 
If the validity of the regulation is not an issue, then appellees’ Argument 
I applies, and Continental must fail for the reasons there cited. If, on 
the other hand, Continental is at this point permitted to renege on its 
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But Continental complains that corn whisky and Canadian 
whisky are, like Embassy Club, stored in reused cooperage, 
and that they, under other regulations need not bear the state- 
ment prescribed by Section 39 (a) (7). Thisis true. There is 
a difference in treatment between reused cooperage whiskies 
such as Embassy Club on the one hand and corn and Canadian 
whisky on the other. But 


Obviously, in a matter of this kind not all differences 
or discriminations are unlawful. Unless so unreasonable 
in relation to the subject and its valid regulation as to 
be arbitrary or capricious, they are permissible.” 


concession, then at the very least appellees should be allowed to draw the 
inferences of truth from the proffers made below as to what that evidence 
would contain. This is so especially since such an inference would no 
more than bolster the usual presumption of existence of facts justifying 
administrative action such as that taken here. Pacific States v. White, 296 
U. S. 176, 186 (1935) ; United States v. Rock Royal Cooperative, 307 U. S. 
538, 567-8 (1989). An excellent discussion supporting admissibility of the 
type of records here involved will be found in Columbia Auto Loans v. 
Jordan, 90 U. S. App. D. C. 222, 196 F. 2d 568 (1952). Appellees can hardly 
be denied admission of relevant evidence on a spurious ground on the one 
hand and then be denied the benefit of legitimate inferences from proffers 
made in connection therewith when the opposing party subsequently seeks 
to assume a wholly contrary position. 

Appellees made the proffer that the hearing records and the excluded 
portion of the testimony would show that in addition to the alternative 
labeling possibilities mentioned above, such other statements as “Imitation 
whisky,” “Imitation Canadian,” “Whisky Stored in Carefully selected sec- 
ondhanded barrels,” “Whisky” without any age statement, “Neutral 
Whisky” and “Spirit Whisky” were considered and rejected after hearing. 
Gov. App. 54, 59. Further, that one reason for rejecting the term “Light- 
bodied Whisky” was that light body could be produced at a low as well 
as at a high proof; and that therefore the only point of departure from 
traditional American Whisky left was the fact of storage in reused cooper- 
age. Gov. App. 32. Finally, that this point of departure was urged upon 
the Administrator by practically the entire industry, and that it was ulti- 
mately adopted as reasonable and a good means of identification. Gov. 
App. 32. It should be emphasized that the court below found against 
Continental without considering the proffered evidence, and that appellees 
are in no way dependent for their case upon it. But it is submitted that 
such evidence clearly was admissible on the issue of justification of the 
rezulation; that this Court could draw an inference not of the fact that 
the conclusions drawn by the Administrator were necessarily true, but 
that such conclusions were made; and that on the basis of the proffered 
evidence the total weakness of Continental’s case and the reasonableness of 
the reculation and its application are yet more highlighted. 

This Court so stated in its opinion disposing of the first appeal herein. 
C. App. 17. 
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What, then, is the reason for the difference in treatment? 
It has previously been pointed out that due to the nature of 
the problem, a statement as to reused cooperage appeared the 
only feasible way of properly identifying the light-bodied 
domestic whisky. Moreover, in the case of corn and Canadian 
whisky it is not necessary at all to inform the consumer of 
anything but the fact that these products are what they are; 
i. e., corn and Canadian; and the regulations make certain that 
the consumer is so informed by requiring that the labels for 
these whiskies bear the words “Corn whisky” and “Canadian 
whisky” respectively. 27 C. F. R. § 5.21 (b) (1), (13). These 
whiskies are conventional, traditional, normal, in the sense 
that they have been made and sold under these designations 
for long periods of time. The necessary corollary thereto is 
that the consuming public knows them and their general char- 
acteristics ;*° for when generic groups of products (such as the 
corn whiskies, the bourbon whiskies, the Scotch whiskies, or 
the Canadian whiskies) have been on the market in large quan- 
tities for as long as these products have been sold, then simple 
common sense tells us that the consuming public is aware at 
least in a general way of the taste and flavor thereof. C. App. 
231-2., While the consumers may not be familiar with the man- 
ufacturing processes of the whiskies they purchase, they at least 
know that when they select a traditional American whisky 
rather than a Canadian or Scotch it is because they prefer 
the traditional American over the Canadian or Scotch. The re- 
verse is equally true as to those who select Canadian or Scotch. 
And of course, in a product appealing so largely to the taste 
buds as whisky they will prefer one over the other because at 


*In its Argument II, Continental states that the court below found that 
the characteristics of traditional whiskies are known to the trade and 
consumer, and then argues that since there is no evidence that the consumer 
knows anything about the aging or the method of aging of these whiskies, 
there is no support for these findings. This is fighting a strawman. The 
court below did not say that the public knows anything about the man 
facturing characteristics of these whiskies; it was talking about the con- 
sumption characteristics, E. g., Finding of Fact No. 2: “Traditional American 
whiskies, including corn whisky, are heavy-bodied and possess certain taste, 
aroma, and other characteristics which are known to the trade and the 
public although the public is not familiar with the manufacturing processes 
by which these characteristics are derived.” C. App. 308. 


~~ 
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least in general they know and prefer the taste of the one they 

buy. These matters are so commonly known that the court 
below took judicial notice thereof, Gov. App. 55, reiterated 

| the matter in its ruling, C. App. 278-9, and made findings 
, thereon. Findings of Fact Nos. 2 and 5, C. App. 308. | 
This Court, in Levy v. Uri, 31 App. D. C. 441, 445 (1908) ,”* 

after describing the general manufacturing characteristics of | 

rye, bourbon, and Scotch whisky, noticed that 


Each kind of whisky mentioned has its own peculiar | 
flavor and character, and is sought after as a beverage 
because of that flavor and character.” 


A consumer purchasing a product labeled “Canadian whisky” 

| expects to get Canadian whisky; compare Gov. App. 57-8; 
. i. é., a product with a taste, flavor, and color he associates with 
Canadian, because of previous experience with or knowledge 

of such whisky. No necessity exists for identifying statements 

other than one indicating that it is Canadian whisky rather 

than some other kind. It might be added that if to the label 

of Canadian whiskies suddenly the statement were added that 

the product had been stored in reused cooperage, then the 
consumer might feel, unjustifiably, that this product was some- 

how different from the Canadian whisky he had come to know 

and presumably appreciate.” As to all traditional, normal 
whiskies, the consumer is adequately advised with respect to 
identity by the label statement that the bottle contains “Bour- 


™ This was a trademark interference case, in which the Court held that 
the user of the mark was not entitled to register it because of the fact that 
his use of the description “Pure old rye whiskey” was false and misleading, 
in that in addition to rye whisky the product contained bourbon, neutral 
spirits, prune juice, bede oil, and caramel. 

On the propriety of taking judicial notice of the matters here involved, 
compare also, Benson v. United States, 10 F, 2d 309 (5th Cir. 1925) ; Western ! 
Union v. Stone, Tex. , 283 S. W. 259 (1926) ; Barnes v. Common- 
acvalth, 305 Ky. 481, 204 S. W. 2d 801 (1947) ; Everhart v. State, 194 Tenn. 
272, 250 S. W. 2d 368 (1952); McPherson vy. State, 29 Ala. 278, 196 So. 
739 (1940) ; Glover v. State, 194 Ark. 66, 105 S. W. 2d 82 (1937) ; Wallen 
v. Mississippi River & B. T. Ry Co., —— Mo. ——, 267 S. W. 12 (1924); | 
United States v. Ducournau, 54 Fed. 138 (S. D, Ala. 189). | 

™ The same would be true if bourbon were suddenly to bear a statement to 
the effect that it had been stored in new white oak coonerage. The com 
sumer might well believe that this bourbon was different from traditional 
bourbon. j 
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bon whisky” or “Corn whisky” or “Rye whisky.” For—and 
this can neither be emphasized too strongly nor can it be 
denied by Continental—a consumer purchasing these whiskies 
is assured by these designations that he will get products 
with the same characteristics he has always associated with 
them. See Findings of Facts Nos. 18, 19, C. App. 311-12. 
Any additional new statements indicating storage in new or 
reused barrels would be superfluous and might well lead to 
consumer confusion and deception. 

Not so with Continental’s Embassy Club. Unless the con- 
sumer is advised that this whisky is different from traditional 
American whiskies he will naturally but erroneously assume 
from its domestic origin that Embassy Club is a conventional 
American whisky. Actually, we know—and Continental con- 
cedes—that Embassy Club is not even within the general range 
of traditional American whiskies either as to flavor or as to 
taste. C. App. 237. 

Therefore, whereas a further statement of identity is not 
necessary with respect to corn or Canadian whisky because the 
consumer gets what he expects to get, such a statement is im- 
perative in the case of the light-bodied American reused coop- 
erage whiskies if consumer deception is not to result.” 

Interesting in this connection is the case of Federal Security 
Administrator v. Quaker Oats Co., 318 U.S. 218 (1943). There 
the Administrator had promulgated regulations which estab- 


*On this point, too, proffers of additional evidence stemming from the 
hearing records referred to in note 68, supra, were made. These proffers, 
insofar as pertinent to this portion of the argument can be summarized as 
follows: The standards for Canadian whisky and corn whisky were adopted 
on the basis (1) that the consumer was familiar with these products with 
knowledge of their defference from other traditional American whiskies and 
(2) that because of their labeling there was no chance of confusion in the 
public mind. Gov. App. 52-3, 26. On the other hand, since the consumer was 
confusing light-bodied reused cooperage whisky with traditional American 
whisky, something had to be done to inform him of the difference, and the 
regulation here involved was the result. Gov. App. 53. Again, it should 
be emphasized that the court found for appellees without even considering 
this evidence. However, for the reasons outlined in note 68, supra, these 
records and the additional testimony were admissible, and the inferences of 
regularity of procedure and sound reason for promulgation that can be 
drawn therefrom would further bolster appellees’ case. Additionally, the 
records are available for inspection or judicial notice by this Court. 
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lished standards of identity for “farina” and for “enriched 
farina” and provided that the former could contain no vitamin 
D whereas the latter had to contain various ingredients in 
addition to optional quantities of Vitamin D. Quaker Oats 
Company for years marketed farina with Vitamin D but with- 
out the components required of enriched farina. Under the 
regulation, the company could not sell its product either as 
“farina” or as “enriched farina.” The Court of Appeals thought 
there was insufficient evidence of confusability, and further 
thought that consumer confusion was more likely to be created 
by the sale of “enriched farina” whose labels were not required 
to disclose that it contained Vitamin D. But the Supreme 
Court held otherwise. After stating that courts should not 
substitute their judgment for that of administrative agencies 
even though they might have arrived at a different conclusion ; 
and indicating that administrative conclusions as to confusion 
are especially potent in fields where the consumer necessarily 
is ignorant of composition and value of products; the Court 
decided that the administrative agency could go so far as to 
promulgate standards of identity and wholly exclude these who 
did not rigidly conform to the standards so adopted. Measured 
by that standard, American light-bodied reused cooperage are 
treated generously and liberally. For, though they do not con- 
form to standards of identity—to the types of normal, conven- 
tional whiskies found by the Administrator to exist—they are 
not simply excluded but are permitted to be marketed, pro- 
vided that only the consumer be informed of the fact that a 
difference with the standard product exists. Surely that is 
not unreasonable. 

An additional factor bearing on that point comes to mind. 
When a consumer purchases a bourbon, rye, or other traditional 
American whisky that is labeled as being six years old, he ex- 
pects it to have the characteristics a six-year-old bourbon or 
rye usually has. The consumer may not know how the six years 
of “age” of the whisky are derived but he does know what he 
expects in the way of taste of a whisky that makes the six-year 
age claim. And he gets, when he does make the purchase, 
exactly what he expects: a whisky having the characteristics 
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associated with a six-year maturation period in new charred 
oak barrels, with the congeners, and hence the flavor, of such a 
whisky. But when the consumer buys a domestic light-bodied 
reused cooperage whisky, such as Embassy Club, under the 
label “‘six years old” just like that of the traditional domestic 
whisky, he does not get a whisky that has “aged” for six years 
as a conventional American whisky would “age” during such 
period. True, Embassy Club would have been stored for six 
years; but that does not mean that it acquired the “age” a 
whisky would have acquired in new barrels. Equal distillates 
when stored in reused cooperage undergo only one-half to one- 
third the amount of chemical changes they would have under- 
gone had they been stored in new charred barrels. C. App. 
73, 279. To put it another way, a whisky such as Conti- 
nental’s which purports to be American whisky (at least insofar 
as it is labeled as distilled and bottled in the United States), 
were it allowed to claim age or its full period of storage, 
would be overstating its true “age” (in the traditional Amer- 
ican whisky sense of the term) by as much as 100-200%. The 
reused cooperage regulation is ideally suited to remedy that 
difficulty, by drawing attention to the very factor which makes 
for such decreased “age”; i. e., the fact of storage in reused 
containers. The consumer is put on notice of that fact, so that, 
if he so desires, he can make further inquiry and obtain the true 
facts as to the whisky’s real “age.” 

Such notice-giving is not necessary in the case of corn or 
Canadian, although they, too, are stored in reused containers, 
because although they have “aged” less during their period of 
storage than typical American whiskies, their age is precisely 
the age the consumer has aright to expect. In other words, one 
purchasing a six-year-old Canadian whisky gets a whisky with 
the characteristics of whisky made in Canada that is six years 
old by the Canadian standard. But one purchasing Embassy 
Club labeled six years old gets a whisky with the characteristics 
in terms of chemical change and presence of congeners of a 
whisky that is but two or three years old by the American 
standard. The reused cooperage requirement is most perfectly 
adapted to at least enable the consumer to avoid that kind of 
deception. 
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To recapitulate. Canadian and corn whisky need not bear 
the reused cooperage statement because storage in reused 
cooperage is the normal, conventional method of manufactur- 
ing them. Light-bodied domestic reused cooperage whiskies 
must bear the reused cooperage statement because storage 
in reused cooperage with the attendant light body is an abnor- 
mal, unexpected method of making American whisky, and 
and that yields results in taste and flavor the consumer has 
a right not to expect in a domestic product. It was conceded 
below that the difference in treatment accorded domestic light- 
bodied reused cooperage whiskies as compared with other re- 
used cooperage whiskies would be justified by a reasonable 
relationship of such treatment to the prevention of consumer 
deception. Gov. App. 62. Under the circumstances there 
clearly is such a reasonable relationship. 

On the basis of the evidence adduced the trial court concluded 
that adoption of the reused cooperage requirement was “reason- 
able, and not arbitrary or capricious, in relation to the statutory 
purposes * * *.”. Conclusion of Law No. 8, C. App. 313. Ap- 
pellees submit that on this record the court was fully justified 
in reaching this conclusion, and that indeed any other result 
would have been wholly erroneous. 


CONCLUSION 


Wherefore, it is respectfully requested that the judgment 
of the District Court be affirmed. 


OLIveR GASCH, 
United States Attorney. 

Lewis CARROLL, 

Harotp H. GREENE, 
Assistant United States Attorneys. 


Of Counsel, 
Wa.uace A. RUSSELL, 
Assistant Head, Alcohol and Tobacco Tax Legal 
Division. 
Internal Revenue Service. 
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Proceedings on Continental’s objections to findings and conclusions... 62-63 
(a) 





Def. Exh. No. 2 


90.4 PROOF 
EMBASSY CLUB 
FINE WHISKY 
Distilled from carefully selected grains to achieve superior 
quality and rare flavor 
THIS WHISKY IS 8 YEARS OLD 
Fuitity MatTurep 
BOTTLED UNDER THE RIGID 


SUPERVISION OF THE DISTILLER 
Distilled, Blended and Bottled by 
Continental Distilling Corporation 

Philadelphia, Pennsylvania 


Def. Exh. No. 3 


90.4 PROOF 
EMBASSY CLUB 
FINE WHISKY 
Distilled from carefully selected grains to achieve superior 
quality and rare flavor 
THIS WHISKY IS 8 YEARS OLD 
Fuiity Maturep 
BOTTLED UNDER THE RIGID 
SUPERVISION OF THE DISTILLER 
Distilled, Blended and Bottled by 
Continental Distilling Corporation 
Philadelphia, Pennsylvania 








2 
Def. Exh. No. 4 


90.4 PROOF 
EMBASSY CLUB 
FINE WHISKY 
Distilled from carefully selected grains to achieve superior 
quality and rare flavor 
THIS WHISKY IS 6 YEARS OLD 
Fouiity MatureD 
BOTTLED UNDER THE RIGID 
SUPERVISION OF THE DISTILLER 
Distilled, Blended and Bottled by 
Continental Distilling Corporation 
Philadelphia, Pennsylvania 


Def. Exh. No.5 


90.4 PROOF 
EMBASSY CLUB 
FINE WHISKY 
Distilled from carefully selected grains to achieve superior 
quality and rare flavor 
THIS WHISKY IS 6 YEARS OLD 
Fuiity MatTurep 
BOTTLED UNDER THE RIGID 
SUPERVISION OF THE DISTILLER 
Distilled, Blended and Bottled by 
Continental Distilling Corporation 
Philadelphia, Pennsylvania 
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Filed Dec. 7, 1954. Harry M. Hill, Clerk 
United States District Court 
For the District of Columbia 

Civil Action No. 4437-52 


CoNTINENTAL DISTILLING CorRP., PLAINTIFF, 
vs. 


Grorce M. HUMPHREY, ET AL., DEFENDANTS. 
Affidavit of W. J. Lehman 


CoMMONWEALTH OF PENNSYLVANIA, 
County of Philadelphia, ss: 

W. J. Lexan, being duly sworn, deposes and says: 

I am Vice President of Continental Distilling Corporation, 
a Delaware corporation, having its principal place of business 
in Philadelphia, Pennsylvania. Said corporation has been 
engaged since 1933 in the business of distilling, blending and 
bottling alcoholic beverages for sale on a national basis and 
holds the necessary Federal and State permits covering such 
activities. This affidavit is submitted in support of plaintiff’s 
motion for continuation of injunction pending judgment in 
this court, and is intended to supplement my affidavit filed in 
this cause and dated September 26, 1952. 

Either by administrative interpretation favorable to it in 
1948 or by administrative stay when the interpretation was 
changed four years later, or by the action of this court granting 
an injunction pending appeal one and one-half years ago, 
plaintiff has been permitted to bottle over-160° proof whisky 
stored in reused cooperage for sale in bottles bearing the 
“Embassy Club” label and stating that the whisky was “—— 
years old.” This form had previously been approved by the 
Alcohol Tax Unit of the Bureau of Internal Revenue (now 
known as the Alcohol and Tobacco Tax Division of the Internal 
Revenue Service). The relief sought here is to maintain the 
status quo of the past six and one-half years, pending a trial of 
this case on the merits. As will more fully appear below, the 
situation which was outlined in the order of this court sup- 
porting the grant of an injunction pending appeal still pre- 
vails. With respect to the continued operation of plaintiff’s 
business, the facts assume even greater significance in view of 
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the recent reversal by the Court of Appeals of the dismissal of 
the complaint. This reversal is, to us, having in mind what we 
believe to be uncontrovertible facts, a strong indication that 
we will ultimately succeed. Any interruption to the bottling 
and marketing of Embassy Club under the label now in use 
would, therefore, work irreparable injury. The loss of good 
will, marketing outlets, salability, and consumer acceptance 
in the interim period following upon such interruption could 
not be recaptured if plaintiff should finally prevail. 

From 1951 until the present time plaintiff has spent hun- 
dreds of thousands of dollars for advertising and promotion of 
Embassy Club under the present label. Plaintiff is currently 
advertising this product in newspapers like the Washington 
Post and magazines like The New Yorker. Many thousands 
of dollars have also been expended in connection with the 
extensive arrangements which plaintiff undertook to market 
this product. These include printing of labels, design of bot- 
tles, registration in the various liquor monopoly states and in 
various other states where changes must be registered, etc., and 
are specifically set out on page 5 of my previous affidavit. 
Contractual arrangements made with distributors throughout 
the United States for the distribution of this whisky are cur- 
rently in effect. Were plaintiff forced to discontinue market- 
ing this article under its present label, the substantial invest- 
ment it has made in good will and advertising would be 
greatly impaired. 

Continuation of the present injunction is important for 
another reason. Plaintiff has on hand a quantity of whisky 
of this type which could not be bottled and labeled in the 
manner previously undertaken if the injunction lapses. The 
value of such whisky, after processing into bottled goods, will 
amount to many hundreds of thousands of dollars. 

The reversal by the defendants in 1952 of the earlier admin- 
istrative action has already caused plaintiff grave harm. In 
the distilling industry it is essential to maintain in warehouse 
for aging purposes quantities of a given type of whisky in order 
to assure an adequate supply. Thus, plaintiff normally would 
have provided additional quantities of this type of whisky in 
recent years as the demand grew. However, the uncertainty 
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created by defendants’ action has prevented plaintiff from 
maintaining a balanced inventory and has caused marketing 
problems which already have been costly to plaintiff. 

It is submitted that if plaintiff is now prevented from con- 
tinuing the sale of this whisky, its investment in the whisky 
and the good will attached to the brand “Embassy Club” will 
be irreparably injured. 

W. J. Leaman, 
Vice President. 

Subscribed and sworn to before me this 3rd day of December 
1954. 

SaraH McGarvey 
Notary Public. 
My Commission Expires February 1, 1967. 


TREASURY DEPARTMENT 
WASHINGTON 
Filed Oct. 1, 1952. Harry M. Hull, Clerk. 


Mr. WALTER BROWNBACK, 
Publicker Industries, Inc., 
1429 Walnut Street, 
Philadelphia 2, Pennsylvania. 

Dear Mr. Browngwack: Reference is hereby made to your 
request for a determination by the Bureau as to whether 
whisky distilled in the United States in excess of 160° proof 
and aged in oak containers that have lost their char by prior use 
may state such age in the manner prescribed by section 39 (a) 
(1) of Regulations No. 5, relating to labeling and advertising 
of distilled spirits. 

We have reviewed this problem extensively with particular 
emphasis on the historical background against which the pres- 
ent provisions of section 39 (a) and Article I (j) were 
promulgated. 

In view of the circumstances surrounding the promulgation 
of these sections of the present regulations and the history of 
the previous regulations governing the definitions of age and 
the cooperage requirements, we do not believe that it would 
be necessary or proper to rule that the last unnumbered para- 
graph of section 39 (a) of the regulations prohibits whisky 
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distilled at over 160° proof and used as “other whisky” in 
blends to state age for the period of storage in oak containers 
that have lost their char by prior use. 

However, the Bureau believes that consumer deception 
would result if this product were bottled “whisky,” unblended, 
or if it were labeled or advertised in such a way to indicate 
that it was a foreign type, or similar to a foreign type (such as 
“Canadian’’). 

The Bureau, therefore, will permit age claims on this prod- 
uct only if used as “other whisky” in blended whisky, with 
the appropriate statement of age therefor. 


Very truly yours, 
(S) Carroll E. Mealey, 
CaRRoLu E. MEALsy, 
Deputy Commissioner. 
% * * # oa 
[Trial] 
19 Mr. DonoHUE. 


20. We shall prove to the Court on this point that there 
'is no possible justification for this discrimination. 
* * * * * 
115 . Mr.DonoHve. Weare going to establish the process, 
your Honor, whereby whiskey is manufactured or made. 
Then we are going to distinguish between the typical American- 
type whiskeys and the whiskey which is in controversy before 
your Honor as being a whiskey which is made to a certain 
point, according to a definite pattern, at which point there is a 
deviation which brings this whiskey outside the purview 
116. of the typical American-type whiskeys. 


* * * * * 


397 . Mr. Donoxve. I am sorry, your Honor. It isa little 
too early in the morning to make such a mistake. But 

may I say that we, of the Plaintiff, are in accord that if there 
is a reasonable justification for the application by the 

398 Defendant of the regulation to us in the matter under 
inquiry, and if that is within the statutory purpose, 
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that they could treat us differently from other people and only 
because we were hurt, would not make the injury material and 
would not give us any right to ask this Court for relief. We 
are offering the evidence on the subject of marketability for 
only one purpose. If this Court finds that this regulation was 
improperly applied to us, it may, nevertheless be interested, the 
Court, in knowing whether, having applied the regulation im- 

properly to us, we have in fact been hurt in any manner. 


* * * * * 


Q. [Mr. Srrickuer.] Have you ever seen advertise- 
437 ments for Scotch whiskey making a sales point of the 
fact that that whiskey was stored in three-hundred year 
old sherry casks? 
A. [Wrturam Borra.] I don’t think I have. 


* * * * * 


487 Mr. Stricker. If it please the Court, at this time I 

believe I normally would make a motion, but because 
of the Court of Appeals Opinion, I feel I am precluded from 
doing it at this time. I, of course, have made my opening 
statement and prior to going into my case, I would like to read 


into the record a request for admission and the reply thereto. 
I may say, if an explanation is proper at this time, I would say 
that this request for admission by the Defendant to the Plain- 
tiff was to clarify the issue in this case as to whether or not the 
Plaintiffs were attacking the Avis ruling or whether or not the 
Plaintiffs were attacking the validity of the regulation. 


* + * * + 


488 So, we tried throughout this trial to clarify that par- 

ticular issue whether they were attacking the ruling as 
applied to their product by Mr. Avis, leaving the regulation 
valid as to all other products, or whether they were attacking 
both the ruling and the regulation or just the regulation. 


s * * * + 


490 The Court. Doesn’t it boil down to this: That their 
position is that the regulation on its face is valid, but 
as applied is invalid? 
Mr. Donoxve. That is right, exactly. 


* * * 
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493 The Court. Is there any question from the Plaintiff 
here about the validity of the regulation on its face? 

494 | Mr. DonouveE. I think not on its face, if it please 
your Honor. 


+ * * * * 


545 The Court. I sustain the objection. 

Mr. Strickier. At this time, your Honor, I would like 
to offer into evidence the hearing records for the two 1937 hear- 
ings before the Administrator which resulted in the particular 
ruling that we have here. 

The Court. By that you mean the regulation? 
Mr. Strickier. The regulation. 


* * * * * 


The Court. Now, tell me so counsel and I know just what it 
is that you now propose to read into the record. 

Mr. StrickiErR. Your Honor, we have, first, the notice of 

hearing, what the procedure was about. 
546 The Court. Which were communicated, of course. 
Mr. STRICKLER. Which were communicated, yes. 

The Court. So there would be no dispute about that, would 
there? 

Mr. DonoHUE. But it was not to us, if it please your Honor. 

The Court. Well, to whom? 

Mr. Donouve. Notice of the hearing to anybody who might 
be interested in it. 

Mr. Srrickier. Published in the Federal Register, your 
Honor. 

The Court. Well, yes. 

Mr. Donoxve. What is its relation here? 

The Court. What? 

Mr. DonoHve. What its relation here is what disturbs me, 
your Honor. 

The Court. We have not gotten to that yet. 

Mr. DonoHvE. Very well. 

The Court. The proposal was printed in the Federal 
Register. 

Mr. Donoxve. We have no quarrel with the fact that there 
was notice and there was a hearing, but we say that hearing has 
nothing to do with this issue before the Court. 
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547 The Court. I am asking you about this preliminary 
thing, the preliminary steps which the Hearing Officer, 
or whatever you call him, took. 

Mr. StricKLeR. That is the notice of hearing to the industry 
and to the public, your Honor. 

The Court. So I am addressing myself to you, Mr. Donohue, 
with respect to the notice of hearing. If it was in the Federal 
Register, whether you read it or not—— 

Mr. DonoHveE. Yes, your Honor, we make no point that 
there was a hearing or that there was a notice of the hearing 
but reserve the right to suggest to the Court that it has nothing 
to do with this issue at all. 

The Court. All right, but that is a fact, so let us agree on 
that, that there was a notice and properly published and so on. 

Now let us get on. 

Mr. Stricker. All right, your Honor. 

. - Could I have these marked so one hearing record will be 
completed as Defendants Exhibit No. 1 and 1—A, I would like— 
I think counsel has seen these papers—1—-A. I would like to 
have marked for identification which is a certificate of the ad- 
ministrative record of hearing held by the former Federal Al- 
cohol Administration at the Mayflower Hotel, Washing- 
ton: =D: *C: 


* * * * * 


549 I would like to have marked for identification as 
Defendant’s Exhibit 1-B a true copy of a mimeographed 
copy of a statement issued by the Administrator relative to 
the scope of the public hearing to be held on 
550 June 28, 1937. 
(Defendant’s Exhibit 1-B is marked for identifica- 
tion.) 

Mr. Srricxier. I would like to have marked for identifica- 
tion as Exhibit 1-C the stenographic transcript of the Ad- 
ministrative hearing held on June 28, 1937. 

(Defendant’s Exhibit 1-C is marked for identication.) 

Mr. Srrickuer. I would like to have marked for identifica- 
tion, Exhibit 1—-D the briefs and memorandum filed concerning 
the reused cooperage hearing held on June 28, 1937. 

(Defendant’s Exhibit 1-D is marked for identification.) 
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Mr. Srricxier. I would like to have marked for identifica- 
tion as Defendant’s Exhibit 1-E the notice of decision on the 
reused cooperage hearing held on June 28, 1937. 

(Defendant’s Exhibit 1-E is marked for identification.) 

Mr. Srrickier. I would like to have marked for identifica- 
tion as Exhibit 1-F a true copy of a press release issued by the 
Administration on October 4, 1937. 

(Defendant’s Exhibit 1-F is marked for identifica- 

tion.) 
551 Mr. Stricker. If the clerk could mark this envelope 
as No. 1, then all the others would be in it. 

(Defendant’s Exhibit No. 1 is marked for identification.) 


* * * * * 


554 The Court. Well, I have—— 
Mr. Donoxus. The next in sequence mechanically, 
I think. 
The Court. I guess I will settle for that. Will that be 
agreeable with you? | 
Mr. Stricker. That suits me, your Honor. 
The Court. 1-G will actually become 1 if it ever becomes 


anything. 

(The document referred to was marked Defendant’s Exhibit 
1-G for identification.) 

Mr. Srrickier. By the same token, your Honor, I would 
like to have marked as Government’s Exhibit for identification 
No. 1—-—H—— 

The Court. Wait a minute. All right, go ahead. 

Mr. Strickuer. Copies of excerpts from the original brief 

filed with the Administration by the Kentucky Distil- 
555 —lers Association on June 28 on the proposals raised at 
the June 28th, 1937 hearing. 

The Courr. Don’t give that a number yet. We have got 1 
through what, G? 

Mr. Strickier. That is right, up to now, your Honor. 

The Courr. And G encompasses all of them really? 

Mr. Strickter. No, it does not. 

The Court. Well, except for those of which I could take 
judicial notice, it does, is not that right? 
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Mr. Srricxier. No, I think G only encompasses itself, your 
Honor. Oh, I see what the Court means. Yes. 

The Court. It is a summary or the excerpt is what—I have 
forgotten the number—is what I am talking about. What 
number does that have? 

Mr. Stricker. That is 1-G. 

The Court. This new thing that you just now offered, 
should not that be given No. 2 or are they so interrelated —— 

Mr. Stricxter. No, they just relate to the same hearing and 
I just thought all the documents—— 

The Court. All right, that will be H, right? 

Mr. Srricxter. That is right. 

(The document referred to is marked Defendant’s Exhibit 

1-H for identification.) 
556 Mr. Srrickter. And I would like marked for identi- 
fication as Defendant’s exhibit 1-I excerpts from briefs 
filed by Continental Distilling Corporation following the pub- 
lic hearing on June 28, 1937. 

(Defendant’s Exhibit 1-I is marked for identification.) 

Mr. Strickter. Those documents, your Honor, we feel, 
comprise the full and complete June 28, 1937, hearing on this 
problem and we will offer them all into evidence at this time. 

Mr. Donoxvue. Now, if your Honor will permit me to be 
flabbergasted. 

The Court. Yes, I am sort of hanging on the ropes, myself. 

Mr. DonoxHvur. When we went to the Court of Appeals, 
your Honor, one of the questions that we raised as to why this 
regulation as applied to us was improperly applied, was the 
point that we had not been given due notice of the hearing, 
and the Court of Appeals, and I think quite properly, turned 
us down. 

The Court. Said no. 

Mr. DonoHoveE. Said no. We had no right to raise that 

point, it was not any point. I take it that if the Court of 

557 Appeals had sustained us on that point, that the ques- 

tion of whether we had notice of a hearing would have 

been a proper question. And if we had then been given a 

hearing by the Alcohol Tax and Tobacco Division of the 
407343—56——__5 
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Bureau of Internal Revenue and we came here to ask the 
Court to review that hearing, that the stenographic transcript 
of what was said with respect to a hearing in which the parties 
were the same as they are here would be a proper matter for 
judicial review and your Honor would want to look at the 
transcript, see what kind of a hearing we had over there, and 
whether or not that hearing conformed to the Court’s concept 
of what a quasi-judicial proceeding ought to be. 

But that is not what they tried to do. We are here, as the 
Court so well stated this morning, attacking the application 
of a regulation to us with respect to a particular kind of 
whisky, a regulation which might be perfectly valid if applied 
under other circumstances to some other kind of whisky. 

The opinion of this Court in its ultimate determination 
would be circumscribed by the circumstances under which this 
case came before the Court, that is, whether over 190° proof 
whisky aged in reused cooperage which smells like Canadian 
whisky, looks like Canadian whisky and tastes like Canadian 

whisky should be subjected to the arbitrary discrimina- 
558 _ tory power of the Alcohol and Tax Division of the 

Bureau of Internal Revenue by being relegated to a 
secondhand class by being required to bear a label which de- 
stroys it, whereas other whiskeys of the same character made 
in Canada are not so required. That is the only issue. 

Now what does our good friend on the other side seek to do? 
They want to flood this record, and just take a look at the 
proportion of what they want to flood this record with. 

I even heard him say, with a press release issued by the 
Director or head of the Bureau of Internal Revenue. 

The Courr. I heard that, too. 

Mr. DonoxveE. They want to submit in evidence and make 
a part of the record of this proceeding with the narrow con- 
notation which it has and which your Honor so well recognized 
this morning, by putting into evidence a brief filed by some 
lawyers I do not know who, on behalf of a group of Kentucky 
Distillers—not in the case of the Continental Distilling Com- 
pany against Mr. Avis and Mr. Humphrey and others which 
was referred back here by the Court of Appeals for us to hear— 
but with respect to an issue which was the result of a public 
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hearing held eighteen years ago by the Bureau of Internal 
Revenue, the Alcohol and Tax Division. 

The Court. All of these eighteen years? 

Mr. Donouve. Of course, 1937, your Honor. 
558-A The Court. I mean all of them? 

Mr. Strrickier. This regulation came into effect in 
1938. These hearings preceded that regulation, your Honor. 

Mr. Donoxuve. Now we say to the Court that there is not 
any doubt in the world that these hearings were held in 1937, 
that such notice was given, and we cannot raise here the 
question of notice because the Court of Appeals said we 
couldn’t. That notice was given that a public hearing was 
held and that the Alcohol Tax Division promulgated a regula- 
tion. That is the regulation. It is here. 

Now just imagine, in this judicial proceeding, attempting 
to introduce in evidence, first a complete transcript; then, sec- 
ond, excerpts from that transcript of a public hearing held by 
an Administrative Official where anybody willy-nilly who 
wanted to stand up and be heard was heard. He was not under 
oath, he was not subject to cross-examination—hearsay opin- 
ion, based on no background which would justify the use of an 
opinion established in that record. 

There is not a thing in that record that has to do with this 
question. The question is, is the Alcohol and Tax Division 

of the Bureau of Internal Revenue guilty in the lan- 
559 guage of the Court of Appeals of discriminatory and ar- 

bitrary conduct when they apply a regulation which 
was properly adopted in 1938 and the result of this 1937 hear- 
ing, when they seek, under the authority of that regulation 
to tell the Continental Distilling Company, “Though we allow 
a certain kind of whiskey made in Canada to be sold to the 
United States with an age statement on the bottle and do not 
require reused cooperage statement on the back or on the front, 
we nonetheless will not permit you to market precisely the 
same whiskey made, stored and labeled under precisely the 
same circumstances.”? 

There is nothing in that transcript of eighteen years ago. 
The whiskey was not made until 1945. 

The Court. Suppose that there was a reference? 
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Mr. Donouve. As I say to your Honor, the whiskey was 
not made until 1945. This hearing was held in 1937, and I 
say to the Court with as much feeling as I can possibly say 
to the Court that the only thing that is properly before the 
Court is the fact that there was a regulation. We concede 
there is a regulation. If there wasn’t, we would not be com- 
plaining about it, and we are complaining about it only in so 
far as the regulation applies to the particular whiskey called 
here, Paragraph 7 whiskey, just as we concede there is a differ- 
ent amendment to the Constitution, and because here in 

this Court we may raise the point that it is in violation 
560 of the spirit and the letter of the Fifth Amendment 
to require someone to answer a question which may 
tend to incriminate him. We are not attacking the Fifth 
Amendment. We are attacking the application of this par- 
ticular course of conduct in the light of the Fifth Amendment. 

And so I most respectfully say to clutter up this record with 
hundreds of pages of hearsay, not-cross-examined testimony, 
to prove what, I do not know—— 

The Court. I am not concerned, Mr. Donohue. with the 
amount of cluttering up. 

Mr. Donouve. I am not, either, if it is pertinent, if it please 
the Court. 

The Court. Exactly. 

Mr. Donouve. Even the Hornbook law is full of authority 
for the proposition citing from Wigmore, who is a respectable 
authority on the law of evidence, Volume 5-A, section 1373 
where he says: “In general the principle is clearly accepted that 
testimony”—and I cannot call this testimony because testi- 
mony to me means something under oath—“testimony before 
a tribunal or an officer not empowered to compel or not in 
practice employing cross-examination as a part of its pro- 
cedure, is inadmissible.” 

There is not only no oath here, there is no cross-examination 

in this testimony here. Accordingly, says Wigmore, 
561 “testimony has been received or rejected on that ac- 
count, that is, because an opportunity for cross-examina- 
tion was or was not a part of the procedure, when given before 
bankruptcy commissioners, pilot commissioners, marine hull- 
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inspectors, land commissioners, county boards, registers and 
arbitrators.” 


No. 1374 (Testimony at a coroner’s inquest. )—“In 
the United States * * * the proper conclusion has been 
reached that the lack of cross-examination as an ele- 
ment in coroner’s procedure makes such testimony in- 
admissible.” 

No. 1375. “Similar considerations apply to pro- 
ceedings before a committing magistrate or a justice of 
the peace. If there was under the procedure of that 
official an opportunity of cross-examination, the testi- 
mony is admissible; otherwise not.” 

No. 1876: “A deposition is not receivable unless 
taken by an officer or other person authorized by law 
* * * That cross-examination which satisfies the rule 
must be a cross-examination, if not before a regular 
judge or magistrate, at least before an officer or other 
expressly authorized person.” 

No. 1377: “The principle of the Hearsay rule, as 
applied to the use of a deposition, is precisely the same 
as for testimony obtained in other tribunals, in the 
instances already reviewed * * * The mere speaking 
under oath is not sufficient.” 

And here this testimony was not under oath. 

“The essential condition is that the person against 
whom the sworn statement is offered should have had 
an opportunity to cross-examine the deponent.”’ 

And finally Section 1384: 

“Upon the principles already examined, it is clear 
that a mere affidavit * * * is inadmissible even though 
that is under oath unless the issues were the same.” 

I am quoting now from Section 1386 of Wigmore: 

“Unless the issues were the same on the prior occasion 
as they are when the former statement is offered, the 
cross-examination would not have been directed at the 
same material points of investigation, and therefore 
could not have been an adequate test for exposing in- 
accuracies and falsehoods. Unless, furthermore, the 
parties were the same in motive and interest, there is 
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‘a similar inadequacy of opportunity, for the present op- 
ponent cannot be fairly required to abide by the possible 
omissions, negligence, or collusion of a different party, 

‘whose proper utilization of the opportunity he has no 

563 means of ascertaining.” 

Now, more than predicated upon the accepted prin- 
ciple that testimony which is not under oath which was not the 
subject matter of cross-examination and which was not the 
result ‘of an issue between the identical parties as reflecting 
upon the admissibility of this evidence, I again most respect- 
fully say to the Court that it is obvious that we are here to 
determine the propriety or the impropriety, not of the regula- 
tion, but of the application of that regulation to the whiskey 
in question, and that for us to take the time necessary to ex- 
amine into the question as to what happened before the regula- 
tion was passed at a time which preceded by at least eight years 
the manufacture of this whiskey in question is again, I most 
urgently say to the Court, not reflecting upon the relevance of 
this evidence and I most seriously object to it. 

The Court: Well now, let me ask you this: There obviously 
had to be a reason, good or bad, for the Aleohol Tax Unit—it 
did not involve tobaccos—for reaching a conclusion that they 
could properly differentiate in their regulations and require- 
ments between American-type Canadian whiskeys or an Amer- 
whiskey of similar type from the Canadian whiskeys. The 

result came up apparently, as I get this situation, that 
964 Canadian whiskeys of the same range—as the word has 

been used here, or the term has been used—can be im- 
ported into this country without this label “Reused;” I think 
we called it “secondhand” but, anyway, we will settle for 
that—reused barrels, but, whereas, the American whiskey of 
the same type, the same general quality, aroma, taste, color and 
so on, has to be so labeled. 

Now there must have been a reason for that. Obviously 
there was a reason for it. The reason may be good or bad, but 
am I not required to inquire into the reason for it? 

Mr. Donoxvg. Of course, your Honor. 

The Court. Allright. 

Would these documents, 1 through H, perhaps tell me what 
the reason was? 


Oy 


and 


17 


Mr. Donouve. I do not know, if it pleases your Honor, 
whether they would or not. 

The Court. And am I entitled to have them read into 
evidence in order to determine that? 

I have my doubts about it very gravely. 

Mr. Donouue. There are two answers to that as I see it, 
your Honor. 

The Court. What are they? 

Mr. Donouve. Even if the reading of these documents 

would give the reason, they still would be subject 
565 to the basic objection which has heretofore been made 
and could not be read to the Court. 

I do not, of course, infer thereby that the Court should sit 
here powerless to find out, if these folks had a reason for doing 
this, what was the reason, because the obvious way for the 
Government to prove the reason for Mr. Avis or whoever may 
have been responsible for the application of the regulation to 
the whiskey in question is to do so by testimony, not testi- 
mony taken in 1937, not under oath and not subject to cross- 
examination, but testimony right here. 

Let the Government put someone on the stand right here in 
this courtroom to testify as to the reason and subject that per- 
son not only to the same sanctity of an oath but to the hazards 
of cross-examination. 

Now I most respectfully say to the Court, and I adopt for 
this purpose the attitude of my distinguished adversary who 
says the regulation speaks for itself. I agree with him it 
speaks for itself. He goes one step further and he says Mr. 
Avis has testified, as he has in the deposition, that he merely 
applied the regulation. 

The Court. As he read it. 

Mr. DonoHuvE. Yes, so none of us quarrel with the regu- 

lations. Itiswhatitis. Now why Mr. Avis applied it, 
566 he has testified in his deposition that as a policeman it 

was a regulation, he felt it was applicable and he did his 
duty and applied it. 

If there is any justification for the application of the regu- 
lation to us in this circumstance, the place to prove it is here on 
the stand where the proof is subject to the safeguard of judicial 
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process, of oath and cross-examination, not to read into the 
record or to try to make a part of a record willy-nilly, state- 
ments made by responsible or irresponsible people over whom 
we may or may not have had any control, not under oath and 
not subject to cross-examination at a hearing held by an 
administrative officer in 1937, and not by filing the legal memo- 
randa of counsel for a group of Kentucky distillers who are 
very unhappy with what we are trying to do here and, 
therefore, wrote a brief against it. 

The Courr. I do not believe I have too much trouble with 
that, but Ido not know. Now let me ask you this, which may 
or may not—and I am addressing myself always really to each 
of you—it may or may not have anything to do with this situ- 
ation, but prior to the issuance of the regulation with which 
we are now concerned, was another regulation issued by the 
then—what is his name? 

Mr. Donoxuve. Mealey. 

The Court. What was he, by the way? 
567 | Mr. Donoxve. Subsequent to the regulation—— 
The Court. The point I am trying to get at is that 
Mr. Avis changed something, didn’t he? 

Mr. DonoxveE. Yes. 

The Court. What did he change? 

Mr. DonoxHve. He changed an authority granted by Mr. 
Mealey to the Continental Distilling Company. 

The Courr. Mr. Mealey was—— 

Mr. DonoHvE. Mr. Avis’ predecessor. 

The Court. As head of the Alcohol Tax Unit. 

Mr. DonoHve. And as such head he gave by letter-—— 

The Court. By letter? 

Mr. Donoxve. Yes, your Honor—the Continental Distilling 
Company any authority to use the age label on the whiskey in 
question. 

The Court. But the regulation did not change? 

Mr. Donoxuve. The regulation did not change. The inter- 
pretation—— 

The Court. The interpretation changed. 

Mr. DonoHveE. Yes, your Honor. When Mr. Avis came in, 
he upset it. : 
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Mr. Stricker. May I make one statement to clarify that, 
your Honor? It is in their complaint. 

Mr. Mealey, in case the inference remains that 
568 Mr. Mealey gave permission to them to use this whisky 
as they are contending they can use it, Mr. Mealey did 

not give them that permission even then. 

The Courr. I do not think I am concerned, Mr. Strickler, 
with whether he did or not, because I do not see that it is im- 
portant if he made a mistake or Mr. Avis made a mistake. 

Mr. DonoHvE. Except that we have introduced in evidence 
as an exhibit a letter over Mr. Avis’ signature in the first 
sentence of which he says—addressed to the Continental Dis- 
tiling Company—— 

The Court. Have I received it? 

Mr. DonouveE. Yes, your Honor, it is in evidence. 

The Court. I was not sure. 

Mr. Donouve. “Reference was made to former Deputy 
Commissioner Mealey’s letter to you——” 

The Court. Wait a minute. Maybe I do not understand 
what you are saying; what are you reading to me from there? 

Mr. Donoxve. That is a letter written by Mr. Avis, addressed 
to the Continental Distilling Company. 

The Court. And he is referring to what Mr. Mealey did or 
said? 

Mr. DonoHve. Yes. 

The Court. I do not think I care if there was no change in 

the regulation. 
569 Mr. Donouve. There was no change. 
The Court. That is all I am asking. 

Mr. Strickuer. Your Honor, as to the admissibility of these 
hearing records, I think we can start off with the statute itself 
which says that there must be a hearing prior to the promulga- 
tion of the regulations, no specification, as in the ICC or others, 
strictly a legislative type hearing to pass regulations—— 

The Court. Administrative type hearing? 

Mr. Stricker. Well, as often referred to—— 

The Court. Legislative authority. 

Mr. Stricker. That is correct, your Honor—to round out 
a statute of the Congress and in accordance with the standards, 
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boundaries laid down by Congress, in this case for consumer 
information and protection. 

Then we have the Administrative Procedure Act which I 
have read to this Court on yesterday. I think it is well worth 
reciting just one or two lines that are pertinent here, and despite 
protestations of Counsel that it is the Avis ruling that they are 
here attacking, I have not heard them concede the validity of 
this regulation. 

The Court. They have. 

Mr. Strrickier. Do you now concede the validity of this 

regulation? 
570 Mr. DonoHvE. We have consistently said the validity 
of the regulation is not in issue here. The only question 
before the Court is the application of the regulation to the 
paragraph 7 whisky. 

The Court. I thought you expressly said that you conceded 
the validity of the regulation but did not concede the validity 
of it as applied to your situation. 

Mr. DonouveE. I said I conceded the validity of the applica- 
tion as applied to other whiskys, if it please your Honor, but 
not to paragraph 7 whisky which is what we have here. 

The Court. Maybe you are talking about two different 
things. I thought you, Mr. Strickler, were suggesting that the 
validity of the regulation as such had been, or you questioned 
whether it had been, conceded to be valid, I mean on its face, 
is that right? 

Mr. StricKier. That is what I say is not the case. 

The Court. That is what you want to know, is it not? 

Mr. Stricker. I would love to know that, your Honor, yes. 

The Court. I thought we knew that. 

Mr. DonoxveE. If we did not, let me see if I can clear it. 
571 The Court. Let me finish. 
Mr. Donouous. Yes, your Honor. 

The Court. I guess I am wrong about this, but I have been 
thinking in different terms. I thought you had conceded that 
there was a valid statute pursuant to which a valid regulation 
had been issued, but that in its application, the one we are 
dealing with here, it was invalid, the regulation. 
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Mr. Donoxuue. That is substantially correct, your Honor. 

The Court. Very well. That is all you need to know, 
isn’t it? 

Mr. Strickuer. Your Honor, this issue is vitally important 
to us: If the regulation is conceded to be valid, that certainly 
changes the picture of this case quite a bit. 

The Court. I do not see that it does, and I think now is as 
good a time as any other, if I have not expressed it before, to 
do it now: I think the statute is valid. You can persuade me, 
either of you—you won’t, of course—out of that view. I think 
the regulation is valid. But I have a very strong feeling that 
as applied to the situation here with which I am confronted, its 
application renders it, so far as this Plaintiff is concerned, 

invalid, because I think, as to him or it, it is 
572 discriminatory, and the more I think of it, the more I 

am of the view that I should have—as I have done—let 
into evidence the testimony concerning marketability because 
I think—I am not stopping you from your argument but it may 
help you in your argument—I think that the issue of mar- 
ketability is directly connected with the issue of consumer de- 
ception. An illustration of what I mean is this, and it goes to 
the more basic question of discrimination and arbitrariness. If 
@ consumer goes in, assume the hypothesis, anyway, that a given 
consumer knows enough to know what reused cooperage is or 
reused barrels—apparently the word “cooperage” is used on the 
label or required to be used—I would suppose but I do not know 
and I do not decide that you people would know what that 
means. But let us assume they do, and I think I must assume 
that they do. 

A given consumer goes in to a liquor store and if he reads 
the front label, I guess of a brand name, for instance, proof or 
whatever, then he may—and I must assume probably would— 
turn to the back label and he could find on that, in asking for 
a given brand, “Reused Cooperage, Aged in reused cooperage.” 

That may turn him away from the brand that, let us assume, 

he asked for. Having asked for it and the dealer puts it 
573 on the counter, he looks at it and he turns it over and 

on the back he sees the back label and he finds that this 
has been aged in reused cooperage. 
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It could very well be that that would turn him away from 
the product that he came in there to ask for, and he would say, 
“Well, give me Canadian Club,” for instance. 

And he looks at the labels on that and he does not find, does 
he, “Reused Cooperage” on the label? 

Mr. Strickuer. He does not, your Honor. He might not 
even find an age statement. 

The Court. Right. So what has that got todowithit? It 
has got to do with the basic purpose of the statute, it seems to 
me, and the regulation, consumer deception. This label, re- 
quired as it has been, turned a man away from one product 
toward another. He buys No. 2 and the reason he does not buy 
No. Lis because he finds that it has been aged or stored in reused 
cooperage. But he does not know when he buys No. 2, which 
is what he actually does buy, that that, too, has been aged or 
stored in reused cooperage. 

If that is not consumer deception, what the heck is? 

And that is why I have at this point gone into this. I will 

hear you tomorrow morning at length about this thing 
574 and the admissibility of these documents which I think 

are not admissible, so you had better prepare yourself 
against me. 

Me and you at this point ain’t doing so good. 

Mr. DonoxveE. Your Honor, do you have any preliminary 
matters in the morning? 

The Courr. No, or do you want some time out? 

Mr. DonoHve. May I say this off the record? 

The Court. Yes. 

(Discussion was off the record.) 

The Court. Frank, I have given you what I would say is 
more than a broad hint. 

Mr. Stricxirzr. You will just have to make me work harder 
to convince you, your Honor. 

The Cocrt. Yes. You have got overnight to do it. 

Mr. Reporter, I should like to have, before I come on the 
bench in the morning what I have just said. That is my pres- 
ent thinking, Frank. 

Mr. Stricker. Your Honor, that is one side of the case and 
there are always two sides and we hope to present you with the 
other side. 
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The Court. I have not made up my mind. I am thinking 
out loud. 

I will give you all the time you want to change my mind 

if I can say that it is even made up at all, but 
575 that is definitely the trend of my thinking. 
Mr. Stricker. I believe, your Honor, I have felt that 
that was your trend for some days. 

The Court. I suppose I have indicated it from time to time 
but I have been known to change my mind before because of 
the eloquence, perhaps, of counsel or the logic of their per- 
suasive suggestions. 

Mr. StricKLER. You always have an open mind, your Honor. 

The Court. Well, I try to have, but anyway, you know now 
that you have got to hump. 

Mr. Strickuer. I know my difficulties (D. S.), your Honor. 


* + + + * 
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Mr. Srrickuer. If the Court please, I believe the 
first issue to be discussed this morning is the admissibility 
into evidence of the hearing records. I do not believe I need 
to repeat that the statute requires the holding of a hearing 
prior to the promulgation of regulations. 

I would like to refer the Court to the Administrative Pro- 
cedure Act which, in discussing the scope of review, 
states—— 

The Courr. Of judicial review? 

Mr. Strickuer. Of judicial review. The scope of judicial 
review, Section 10 (e) states what the Court shall do and what 
the Court shall find under many different circumstances, and 
they enumerate six of them and then the closing sentence of 
Section 10 (e) is as follows: “In making the foregoing deter- 
minations, the Court shall review the whole record or such 
portions thereof as may be cited by any party and due account 
shall be taken of the rule of prejudicial error.” 

We feel that there is ample warrant in the Administrative 
Procedure Act to warrant this Court in reviewing the portions of 
the hearing records upon which the regulation was predicated. 
We feel that that is not only proper, but we feel that it 
is necessary to our case’ 
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579 We find one case in our Court of Appeals that I 

believe stands for this very proposition, Columbia Auto 
Loan, Inc., v. Jordan. That was a case that arose where our 
Superintendent of Insurance, Mr. Jordan who, when an 
insurance license expired, failed to renew it. 

Appellant came into Court and in the Court there was a full- 
scale de novo judicial hearing. The Appellant in that case, 
the insurance agent whose license had been revoked, said no, 
you are not entitled to a de novo proceeding in this Court. 
You are entitled only to a review of the administrative record 
before the Superintendent of Insurance. The Court of 
Appeals said no, you are entitled to a de novo review in Court. 
And I will read some language of the Court of Appeals and 
they refer back to the Jordan case, Jordan v. American Eagle 
Fire Insurance Company, which had been an earlier case, and 
they say as follows: “In Jordan v. American Eagle we said 
through Judge Prettyman that this meant the administrative 
action might be challenged in any or every respect in which 
the order might be invalid. That includes the right to explore 
the evidence upon which the Superintendent acted and the 
reasons and calculations upon which he reached his 
conclusions.” } 

They also go on and say: “This means a complete right to a 
full hearing de novo.” 

Then on page 4, I have the slip opinion here— 
580 | they say that “the insurance statute did not require a 
‘quasi judicial hearing by the Superintendent. It pre- 
scribed an investigative or legislative process only. But we do 
not think that the Superintendent’s (Superintendent’s rate- 
making order) was invalid merely because it was not preceded 
by @ quasi judicial hearing. Where the requisite due-process 
hearing is not included in the legislative or administrative 
process, it may be adequately supplied by a judicial proceeding 
in which new evidence may be supplied and full opportunity 
afforded for exploration of the bases of the disputed order.” 

So, your Honor, we feel that here, in order to fully explore 
the bases of this regulation, that the regulation is predicated 
on not one, not two, but many hearings on this problem: I 
might say some prior and some after the regulation was 
promulgated, and I might say some as late as 1949, all of which 
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were designed to bring about possibly some change in the 
questioned paragraph Section 39 (A). 

Now, your Honor, no matter how favorably I look at the 
Plaintiff’s approach to this case—I am looking at it, I think, 
as they intend to present it to the Court and want a decision 
from the Court—it is that the statute is valid, that the regu- 

lation is valid but that when you come across a particu- 
581 lar whiskey distilled at 185 and 188° proof and though 
all the other processes of making the whiskey are similar 
to some other product, that it is discrimination to have the 
regulation apply to that particular narrow category of whiskey, 
whereas it is proper to apply it to all the other categories—— 

The Court. Of the same nature? 

Mr. Strickier. Of the same nature, yes, your Honor—but 
that are not similar to some other whiskey. 

I think, in essence, that is their approach to this case. As I 
stated in our opening statement, that is not and can not be and 
was not the intention of the Administrator, the Secretary of 
the Treasury, when this regulation was promulgated for we go 
back again, if we are permitted to go into it, shall we say, the 
legislative history of this regulation. I think we can conclus- 
ively prove from that legislative history, from the hearings, 
from the decisions, from the scope of what was heard at the 
regulation—I think we can conclusively prove that it was the 
intention of the Administrator to, first, cover all whiskeys dis- 
tilled at a proof of 190° or less. That it was the purpose in 
enacting this regulation to tell the consumer that because this 
whiskey is stored in reused cooperage, it differs very materially 
from all the other domestic whiskeys, all the other whiskeys 

that are made in America. It was not for any other 

582 purpose that this regulation was promulgated than that. 

The Court. Without regard, now—and this is what 

had troubled me all the time—to the fact that the regulation 
applies only to American-made whiskey? 

Mr. Strickier. That is correct, your Honor. 

The Court. Well, I think you had better tell me more about 
that. Why, to put it succinctly, I hope, should a Canadian 
whiskey, the same range, type, taste, color, prcof, and so on— 
why should that not have to be labeled as this one has to be 
labeled? Why must this one be so labeled? That is what, 
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it occurs to me, is discriminatory about this regulation as 
applied. Now tell me. 

Mr. Srrickier. Let us assume for the purpose of this argu- 
ment that a regulation came out today, requiring corn whiskey 
to state on the label “Stored in reused cooperage,” requiring 
Canadian whiskey to state on its label, “Stored in Reused 
Cooperage,” requiring the same information on Scotch—— 

The Court. Canadian whiskey imported into the United 
States? 

Mr. Srrickuer. That: is correct, your Honor. Canadian 
whiskey imported into the United States, and the same for 
Scotch and Irish—assume that that is the case—when histori- 
cally, traditionally and from the time the American consumer 

started drinking these products it had always stated 
583 a claim of age. Suddenly something new appears on 

the label, something different. The consumer does not 
know what that is. He thinks here is a different product. It 
is something different from what I have been traditionally get- 
ting under the label “Canadian whiskey” or under the label 
“Corn whiskey.” It is not the same as I have been used to 
getting under that label. 

‘That is the reason, your Honor, that the Canadian—we will 
limit this just to Canadian—that is the reason, your Honor, 
that historically, going back to the famous Taft decision which 
I say was based on a 2,400-page hearing record that President 
Taft said he read himself and studied because the problem 
was so great—that is why, going back there, he found there 
was 2 Canadian whiskey. 

The regulations will show, if I am permitted to introduce 
them, that when the Canadian, Scotch, Irish standards went 
into the regulations, that they were done on the basis of geo- 
graphical origin, that the consumer was familiar with a prod- 
uct known as Canadian whiskey, that that product was not 
made in the United States, that that product was made in 
Canada. It was known by the geographical designation “Ca- 
nadian whiskey.” It differed entirely from the whiskeys that 
he had gotten historically, that he was familiar with as Ameri- 

can whiskeys. Thus, when Canadian whiskey standard, 
584 Scotch whiskey standard and Irish whiskey standard 
went into the regulations in 1934, it was done on the 
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basis that here is a product known to the American consumer 
which has a standard of identity, it is known as Canadian 
whiskey, it differs from our product. Thus, we will adopt the 
standard of identity for this product, Canadian whiskey. 

Since that time, and before that time, the consumer had 
known that the taste of Canadian whiskey was different from 
American whiskey. And since that time and historically it 
has stated the age. 

The Court. Well, this has to state age, too, does it not? 

Mr. Strickiter. The Embassy Club Whiskey? 

The Courr. Yes, sir. 

Mr. Strickier. Under the regulation, your Honor, the regu- 
lation requires it to state, in lieu of an age statement, this 
whiskey stored so many months or years in reused cooperage. 
That is the requirement for a light-bodied whiskey-— 

The Courr. Which amounts to a statement of age, doesn’t 
it, plus the added thing, reused cooperage? 

Mr. Strickier. The Plaintiffs contend it is not a statement 
of age, but, of course, I think it is susceptible by the consumer 

and it was argued that it was too favorable a statement 
585 for the product that differed because the consumer 

would confuse it with an age statement. That argu- 
ment was made at one stage of the hearings. I might point 
out that one of the proposals was, this whiskey stored in reused 
cooperage was not entitled to claim age under the Government 
regulations. 

Now that was rejected. That is the kind of material that 
I think this Court should consider under the Court of Appeals 
decision when you are finding the reasons why this particular 
regulation is in the statute. Without this background, the 
reasons why this regulation is in there, why it does cover this 
product, and parenthetically there, your Honor, the Court of 
Appeals has found that this regulation covers this product. 
They state on page 3 of the slip sheet-—— 

The Court. That is not challenged, though. 

Mr. Stricker. That apparently is not challenged, your 
Honor. 

The Courr. I thought we made that rather clear yesterday. 
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Mr. Strickier. I think we did, too, the way you phrased 
your question, your Honor, and Mr. Donohue said “That is 
substantially our position.” 

Now, until that is their position, I can’t assume that they 

are not challenging the validity of this regulation in the 
586 event that this Court finds that the regulation covers 
this product, because, as soon as—— 

The Court. I do not have, at the moment at least, much 
trouble with that. My trouble is this morning the same as it 
was last night, that whatever the reason for this regulation, 
and assuming—as I think I should again at this moment—the 
regulation was validly promulgated, there were good reasons 
for it, still, doesit, in so far as this whiskey is concerned, operate 
discriminatorily? 

Mr. Strickier. Your Honor, let me phrase our position 
this way: If this product states age, does it tell the consumer 
the identity of the product? 

The Court. I am not too sure I understand that. Let us 
start with this, then you fill me in on it. 

What does the label—and we are talking only now, are we 
not, about Embassy Club? 

Mr. Stricker. Yes, we will confine ourselves to that. 

The Court. What does the label state on the bottles that 
they sell over the counter? 

Mr. StricKier. We have the bottles here if I could produce 
them for the Court and you could see them. 

The Covrr. Sure, put one in evidence—you don’t have to 
put the bottle in evidence—just read it. I had a case once 
where whiskey bottles were introduced in evidence and they 

disappeared. 
587 Mr. Donoxve. I might say that the plaintiff’s Ex- 
hibit No. 5 is a photostatic copy of the label taken from 
the bottle. 

The Covurr. Well, let’s read it into the record. It won’t take 
long. 

Mr. StricKtEr. For the purposes of this, your Honor, I have 
two bottles of Embassy Club whiskey here. 

The Court. Do they differ? 

Mr. Srricxier. They differ in content, your Honor. The 
labels do not differ. 
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The Court. Differ in content in what respect? 

Mr. Srricxier. One is a light-bodied whiskey, similar to the 
Canadian whiskey in ultimate result. 

The Court. And the other one? 

Mr. Stricxuer. The other one is the heavy -bodied whiskey 
similar to American whiskeys. 

The Court. We are not concerned with that, are we? 

Mr. Srrickier. I think we are, your Honor. We asked the 
witness McCabe about this when he was testifying and he did 
testify concerning this product as well. 

Now reading the labels for the Court, the neck label has a 
crest or insignia. 

The Court. The what? 
588 Mr. Stricker. The neck label has a crest or insignia. 
The Court. You are referring now to the light- 
bodied -——— 

There is no back label on this product, your Honor. 

The Court. Right. 

Mr. StrickKuer. It has the band around it with just “Em- 
bassy Club” on it and script on it. The front label has at the 
top “90.4 Proof,” and then in script “EEmbassy Club” with a 
crest written across it in script “Fine Whiskey” and then under- 
neath of that is “Distilled from Carefully Selected Grains to 
achieve superior quality and rare flavor,” and then in large 
printing “This whiskey is 6 years Old.” 

Underneath of that, in large printing is “Fully Matured” and 
imposed on that is the printing as follows: “Bottled under 
the rigid supervision of the distiller.” 

At the very bottom of the front label is “Distilled, Blended 
and Bottled by Continental Distilling Corporation, Philadel- 
phia, Pennsylvania.” 

There is no back label on this product, your Honor. 

The Courr. But we are concerned, are we not, with the back 
label principally? 

Mr. StricKLer. We are concerned with how it should 

589 be labeled. The back label—correct me on this if I am 

wrong—is optional under the regulations if the full i in- 
formation is put on the front label. 
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Mr. Russeuu. Yes. 

The Court. Well, now you have lost me. There is nothing 
on the label which refers to unused cooperage at all? 

Mr. Stricker. There is nothing on this label, your Honor. 

The Courr. And do I understand from that that in the sale 
of that product up to now they have not been using that? 

Mr. Strickier. They are not using that label, your Honor. 

Now the second bottle that I have here is the product which 
is Jabeled identically the same. There is not, so far as I can 
see, one word or one letter of difference on the two labels. The 
second product does not bear a back label, either. That is the 
product which has been testified to by Mr. McCabe, I believe 
his name was, to be unlike Canadian whiskeys in any respect. 
And that, your Honor, is within the Plaintiff’s own corporation. 
The most that I can say by way of why this regulation is in. 

In other words, your Honor—and I presume this could have 

happened at the time the products changed—there 
590 could have been this bottle of whiskey on a shelf, the 

light-bodied whiskey, similar to Canadian whiskey. 
Right beside it there could have been a bottle like American 
whiskey—obviously, a difference in taste, smell, aroma and 
even in chemistry. 

The Court. But by looking at the label, the consumer could 
not tell the difference. 

Mr. Srrickier. The consumer could not tell the difference, 
your Honor. 

The Court. There is nothing to tell him what the difference 
is by the label. 

Mr. Stricxuer. There is nothing there to tell him any differ- 
ence. If the regulation had been complied with, there would 
have been on this label—— 

The Court. The light-bodied? 

Mr. Srricxier. The light-bodied whiskey—this whiskey 
stored six years in reused cooperage, yes, six years. This 
whiskey stored six years in reused cooperage. That would have 
been the difference on this bottle. But the regulation was not 
complied with and these two types could have been and maybe 
still are side by side on a dealer’s shelf. 
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The Court. Do I know from the evidence—if I should, I do 

not remember—whether the American type whiskey, 

591 which is being held now in your right hand, was made 
in charred and not reused cooperage? 

Mr. Srrickuer. It is whiskey distilled under 160° 
proof. What the exact testimony is up to this time I do not 
know. 

The Court. Well, has there been any? Let’s find out. I 
mean, neither says reused cooperage, neither label? 

Mr. Strickier. That is correct, your Honor. 

The Court. It may not even be pertinent to know this but 
I ask you, your collective recollections should be able to tell 
me, has there been any evidence that the American type, 
Embassy Club, was stored in unused or charred cooperage? 

Mr. DonoxHveE. No, your Honor. 

The Court. None? 

Mr. DonoHuvs. No, your Honor. 

The Court. All right. 

Mr. Donouve. I had better make certain I understood your 
Honor’s question. Your Honor said unused, which to me 
would mean new. Does your Honor mean reused barrels with 
respect to the American-type whiskey or the American 
whiskey? 

The Court. No, American whiskey is stored in charred 
cooperage, is it not? 

Mr. DonoxHue. Yes, new charred cooperage. 

The Court. New charred cooperage. I am asking 
592 you whether there has been any evidence that the 
Embassy Club American whiskey was so stored? 

Mr. DonoHve. No, your Honor. 

The Court. All right. 

Mr. Strickier. Your Honor, I might say that that is il- 
lustrative only of the type of deception or the cause for the 
informative statement on the label, Section 39 (A), as Section 
39 (A) comprehends. Of course, there are other products, as 
we attempted to show by Mr. Avis’ deposition yesterday, 
merely labeled “Whiskey” that are on the market and where 
the consumer, with the same basic thought: This is whiskey, 
it is made in America, it must taste like American whiskey, 
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buys a bottle. It does not taste like American whiskey. I 
say this is merely one illustration of the purpose of the regu- 
lation, to prevent that very deception on the consumer. 

It is the American consumer walking into an American 
store, seeing bottles labeled identically, who should under the 
mandate of Congress be able to tell that those two whiskeys 
are different. 

Now if we are permitted to introduce these hearing records 
into evidence, we will show that so far as the American type 


and the Canadian type whiskeys are concerned, there are two. 


basic differences in manufacturing process. One is the 

593 high distillation proof, and we will show that there was 

| a proposal that this Canadian type of whiskey be labeled 

light-bodied whiskey, so that the consumer would know the 
difference. 

There was ample chemical expert testimony in this record 
to show that that was impractical because the distillers can 
produce a whiskey with the light-bodied characteristics at 
under 160° proof. They can, in other words, strip certain of 
the chemicals that go to make a distillate light bodied at a low 
proof as well as a high proof. 

We will show that that left only one point of departure from 
the traditional American whiskeys to this light-bodied whiskey, 
that that point of departure was the method of storage of 
these whiskeys and that that point of departure was urged 
upon the administration by, practically unanimously, the 
whole industry as being a true statement of fact, as being the 
point of departure by which these whiskeys could be identified 
to the public and as being reasonable and the records will 
show, your Honor, that there is ample proof of those state- 
ments in the record and that the reason and purpose of this 
statute which Plaintiffs say literally applies to our product 
but an exception should be carved out because we distill right 
in this certain range, we try to simulate a foreign product; we 

_ were fairly successful not in making our product identi- 
594 = cal to any, but within the range. They say that be- 

_ cause we have done that, we are discriminated against 
because we can’t claim age. 


A 
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Now there will be ample evidence from chemical experts in 
the record that age to the American consumer—and the Ameri- 
can product has always been aged in a certain fashion. We 
will show, we have shown, as a matter of fact, by the testimony 
of their expert—I did question him concerning the relative ma- 
turity of products stored in new and reused barrels. He testi- 
fied that it would be in a ratio somewhere around two to one, 
as I recall the evidence; thus, your Honor, permitting an age 
claim on products stored in reused cooperage. The American 
public, when it drinks a four-year-old whiskey, expects certain 
characteristics of maturity. When it drinks a six-year-old 
whiskey, expects historically that it has certain characteristics 
of maturity and here, by permitting an age claim on this 
product in this country, the same as the traditional American 
products, will result in the consumer seeing a four-year-old 
age statement on an American product thinking it has ma- 
tured in the American way, that it has matured to the degree 
that an American whiskey would mature to in four years and 
buy it and find it is entirely different, and on the chemical 
testimony of their own expert, it would have matured only 

two years in relation to the four-year age statement. 


595 The Court. Because of the difference in barrels? 
Mr. Stricker. Because of the difference in barrels, 
your Honor. 


Your Honor, I think that the claim of Plaintiff here is still 
basically that they believe this regulation is proper and it is a 
necessary regulation. They merely carve out a little exception 
for their product. 

Now, what would that mean, your Honor, to carve this little 
exception out? Does it mean to carve an exception out for 
whiskeys distilled at 185 to 188° and possibly in December 
successfully blend it to be like Canadian, possibly unsuccess- 
fully blend it to be more like American? How would such an 
exception be carved out? How could Mr. Avis, sitting down 
in the Bureau of Internal Revenue day after day after day, 
apply exceptions to the regulations promulgated by the Secre- 
tary of the Treasury which, by their very definition, and I rely 
exclusively on the Court of Appeals Decision in this case— 
regulations which by their very definition cover this whiskey 
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when the hearing records will show that it was the intent of 
the regulations to cover this product? 

How could Mr. Avis, an enforcement officer, sit down and 
carve out an exception for this product? It is not in the regu- 

lations to do anything but to give the consumer the 
596 identity of the product. The regulation has selected the 

one departure of manufacturing process which dis- 
tinguishes this whiskey from American whiskeys and has said 
that is the only departure, put it on the label. It is a true 
statement of fact, and as President Taft said in his decision 
when he was discussing the necessity of putting it on the label 
of neutral spirits, “It hurts no man’s product to make a true 
statement of fact on it.” 

I feel, your Honor, that that is the basic issue in this case. 
They come forward and say it is discriminatory because we are 
like Canadian now but they also said it because we are like 
corn, Scotch, and Irish. We say we are merely trying under 
our delegation of authority, under the Congressional mandate, 
to give the consumer the identity of the product that he is 
buying so that he can intelligently go into a store and buy the 
product that he wants, that without this statement on there, 
without some way of distinguishing this product, the American 
consumer will possibly be buying two different—he will intend 
to buy one product and he will get the other. That is the 
consumer deception, your Honor. That is the reason for the 
identification of the product and the only way which was dis- 
covered by the Administrator who considered 12 or 15 or 16 
different ways of telling the public this whiskey is different. 

Now I say that all of those facts are developed in these 

hearing records and notices, the actual content, 
597 and I might say that at each and every one of them 

there was never less than one and sometimes as many 
as three Continental representatives present. 

There was nothing done in camera. It was all done in the 
open. They followed this legislative process. The public, the 
industry was all given full notice as to the scope of each and 
every hearing. Testimony was taken. It was not under oath, 
I agree with Mr. Donohue. It was not under oath, but it was 
taken as is done in this type of hearing. Certainly the rules 
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of this Court do not apply to the rules of an administrative 
agency. I know that isso clear that I need not even argue that 
but there was a full and fair hearing in each of these cases. 

The proposals were considered and at some subsequent time 
there was a decision on them. I think each and every one of 
them, your Honor—I am not even talking just about the one I 
have offered into evidence, but the whole number of the hear- 
ings when this problem came up—each and every one is neces- 
sary for this Court to intelligently find out why this regulation 
was promulgated and is it discriminatory. 

I think, your Honor, as I say, under the Administartive Act, 
that the Administrative Procedure Act makes my offer proper. 

The Court. Well, now, what do you have to say in 
598 connection with your offer about two things which gave 
me some pause yesterday, about the press release and 

the brief of the Kentucky Distillers? 

Mr. Srrickuier. First, your Honor, the press release. The 
press release is an official action of the agency. It is given 
contemporaneously with the decision on the hearing. 

The Court. The decision on the hearing speaks for itself, 
does it not? 

Mr. Stricker. It does, your Honor, but in some cases and 
probably in all, the explanation given by the press release of 
the Treasury Department explores more fully the reasons why 
the decision was made. 

Now, I am not without precedent on this point and I might 
say I have anticipated it, your Honor. I refer the Court to 
the case of Colonial Air Lines v. Janus. 

The Court. Cite it. 

Mr. StTRIcKLER. It is cited at 202 Fed. 2nd, 194. It follows 
the case in the Supreme Court of Atkins v. the Labor Board 
in 331 U.S. where a different type of official record was pre- 
sented into evidence, not presented into evidence, your Honor, 
judically noticed by the Court and that is what occurred in the 
Colonial Air Lines case. 

The Court footnoted it on page 991. It was a case if 

599 the Court please, where two parties were involved in 
a dispute in court and prior to that time before the ad- 
ministrative agency they had taken a certain position. The 
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administrative agency at that time had issued a press re- 

lease concerning it, and the Court of Appeals stated in the body - 
of its'opinion “The Board makes it clear”—that is, the CAB— 

“that its acceptance of this provision” —this is the press release, 

your Honor—“The Board makes it clear that its acceptance of 

this provision does not represent an adjudication of any of the 

amount or amounts, if any, that may be due or payable to 

Colonial nor does it any way prejudice any rights of Colonial, 

its stockholders or other interested persons as a result of the 

alleged activities and practices of Janus.” 

“Certainly this statement leaves little doubt that the Board 
did not understand the proposal to be in accord settling any 
claims among the parties”—Now that had not been in evidence 
at the trial below. We are in the Court of Appeals now. The 
Court of Appeals footnoted that. And they said “this state- 
ment being the official action by a Federal regulatory agency 
of authority as to the parties may be judicially noted by us 
even though it does not appear as a formal part of the record 
below.” 

So, your Honor, this was a press release not in the trial below, 

which the Court of Appeals judicially noted. 
600 , Now think that the press release is proper as show- 
ing the intention and the basis of the decision actually 
rendered. | 

The Court. In this case, I mean the one that we had, did the 
Secretary through his agent, give a reason for the regulation 
other than through this press release? 

Mr, Strickier. Your Honor, I believe that in the press re- 
leases for each hearing there are more of the reasons given 
than in the decision. The decision was merely an amendment 
to the existing regulations. There was a hearing, the decision 
would come down amending the regulations contemporane- 
ously therewith. 

The same day there would be a press release. 

We feel, your Honor, that they are perfectly proper here to 
show the basis of the decision to amend the regulations in the 
respects that they were amended at the various hearings. 
os Court. What about the brief of the Kentucky Distil- 
eries? 
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Mr. Srricxier. As to the briefs, your Honor, they are sub- 
mitted. I might say that at the hearing, each notice of hearing 
and at the-—— 

The Court. A brief being essentially an argument, of 

course. 
601 Mr. Srrickier. An argument, yes, your Honor. At 

each hearing it was made known to the parties that they 
could all file briefs, they would have a period of a week, two 
weeks, three weeks or a month thereafter to file briefs, they 
would be made a part of the hearing record, they would be 
considered by the Administrator in reaching his decisions, and 
that each party could inspect the entire record at any time 
after it had been compiled and they were before the Admin- 
istrator, they were considered and, so far as they state the 
positions of the parties in here at the hearings, for example— 
and I believe Continental did this too as well as the rest of 
them—the Administrator would say, “Are there any other par- 
ties desiring to be heard on this subject?” And one of the 
representatives would stand up and say, “Your Honor, we 
endorse the views of such-and-such here but we would like op- 
portunity to present our views in a brief to be incorporated 
into the record.” 

And the Administrator would say, “Very well, you submit 
that in accordance with the notice. We will read your brief 
and give it consideration in deciding the proposal that is be- 
fore us now.” 

And on that basis, your Honor, I think that they are part of 

the record, and they are properly before the Adminis- 
602 trator. They were considered by him and they should 
be considered by this Court. 

Mr. Donoxuve. Your Honor, would you hear me? 

Mr. Stricker. Would you indulge me to see if I have per- 
haps left something out, your Honor. I have nothing further 
your Honor. 

Mr. Donououe. If it please the Court, in the three-quarters 
of an hour during which my distinguished adversary has been 
addressing himself to the Court, he has covered a wide range 
of subjects. I shall limit myself at this time to discussing only 
the subject matter with which he introduced his discussion, 
and by which he could be concluding it. That is the question 
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as to whether or not in this judicial proceeding, not in a process 
whereby, to quote my distinguished adversary, we are seeking 
to carve out a little exception to an act, because our approach 
to this problem was not one which we adopted voluntarily for 
ourselves. It was an approach which was carved out for us 
by an opinion by the U. 8. Court of Appeals for this District 
by which we think we are bound. 
Now, according to that opinion—— 
The Court. Which is? 
Mr. DonoHveE. Which is that if—— 
The Courr. What opinion? 
Mr. Donouxve. In this case, in the case of the Continental 
| Distilling Company vs. the Defendants, and as we 
603 view that opinion, the course that was charted for us 
was one whereby it was our responsibility to demon- 
strate to this Court by persuasive evidence that a regulation 
adopted by the Head of the then Alcohol Tax Unit of the 
Bureau of Internal Revenue as applied to the whiskey de- 
scribed in Paragraph 7 of the complaint, a whiskey which was 
distilled in the United States at a proof above 160° proof, 
which was stored in reused barrels and there aged, resulted in 
a product which, by every test known to which whiskey may be 
subjected, chemical and organoleptic, so closely approached 
Canadian whiskey that even my distinguished adversary in his 
argument to your Honor this morning was talking about the 
whiskey we made which was similar to Canadian whiskey. 
And the issue which the Court of Appeals said we must es- 
tablish to this Court is that that whiskey which by every test 
known to.man is similar to the product made in Canada, known 
as Canadian whiskey, and which is totally dissimilar to the 
standard American types of rye, bourbons and straight 
whiskeys, was being unfairly discriminated against when this 
administrative officer said to it “Though you are similar to 
Canadian whiskeys, and dissimilar to American whiskey, and 
though the typical American whiskeys may bear a label say- 
ing to the public ‘this whiskey is four years old’ and 
604 though this whiskey in Canada and the whiskey in 
America with respect to which you are totally dissimilar, 
may bear an age label stating ‘This whiskey is 4, 6 or 8 years 
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old’ and though Canadian whiskey with which you are similar 
by process of manufacture, by method of aging, by taste, by 
odor, by color, though you are similar to it, and though Ca- 
nadian whiskey in the American market may bear a legend on 
its label advising the public ‘this whiskey is 4, 6 or 8 years old,’ 
you may not doso. You must mark yours on your label as a 
second-class, inferior kind of whiskey by saying not that you 
are 6 years old, though you have been in wood for 6 years, but 
you must say on your label you were stored in reused cooperage 
or reused barrels for 6 years and thus give it the kiss of death.” 

That is the issue the Court of Appeals carved out for us to 
present to the Court. Now to refute that issue, my adversary 
says it is necessary for him to prove that there are differences 
in the American and Canadian manufacturing processes. 

Of course there are. I thought we proved it to his satisfac- 
tion. If he wants to prove it further or to disprove it, it is 
wholly his right to do so. But how may he doit? He may 
do it only as we did it, by calling witnesses to the stand under 

oath here subject to examination and cross-examination. 
605 The Court. Now that is all right, your argument is 
all right up to this point. 

Mr. DonoHuve. Yes, your Honor. 

The Courr. If you agree, and I thought we did yesterday, 
that the regulation itself is valid. 

Mr. Donouus. There is not any question about it, we are 
attacking only the application, your Honor, of this regulation 
to the whiskey in question. 

The Court. Now then, I want to ask you something, and I 
may forget it if I do not ask you now, about Mr. Strickler’s 
argument on the admissibility of these records of the hearing. 
He made this statement. He held these two bottles in his 
hands and, parenthetically I noticed they were half empty. 
Somebody had been working on them, apparently. 

Mr. Russetu. We used them for analytical purposes, your 
Honor. 

The Court. I know you did; sometimes I just joke. 

Mr. DonoHue. Maybe an organoleptic taster, your Honor. 

The Courr. He made this statement that I would like you 
to reply to. You say this whiskey is four years old, speaking 
of American whiskey. 
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Mr. Donouve. Yes, your Honor. 
606 | The Court. That means four years in charred barrels. 
Mr. Donouur. New charred barrels, yes, your Honor, 
except for corn whiskey made in America which by the same 
regulation, four years old means aged four years in reused 
barrels. That is an American whiskey, too. 

TheCourr. Yes. Then hesaid, referring to the other bottle, 
“this whiskey is six years old,” I think he said. 

But he said six years in reused cooperage amounts actually 
to two years in charred barrels, and that, Mr. Strickler says, 
is deception. 

Mr. Donoxve. I do not concede it but my answer to it, if I 
had to concede it, would be this: If it is deception, if it please 
your Honor, for Embassy Club whiskey, which chemically and 
organoleptically is identical from the testimony with Canadian 
whiskey, to say on the label this whiskey is six years old, then 
I say to the Court that the Administrator of the Alcohol Tax 
Unit would have been derelict in his duty since 1938 to permit 
Canadian Club, corn, Scotch and Irish, to permit, let us say, 
corn whiskey to say “this whiskey is six years old,” when, if his 
contention is true, it is only two years old or three years old; 
for Canadian Club whiskey to say that this whiskey is six years 

_ old, when if his theory is correct, it is only three years old. 
607 _ Mycomplete answer to it, I think, if the Court please, 

is that for the purpose of aging the high proof whiskey 
from which so many of the congeneric substances have been 
withdrawn as the result of the process of distillation at above 
160° proof added or assisted by the process of withdrawing the 
congenerics as the degree of proof rises, that chemically it would 
appear that the aging process in the reused barrel is ideally 
suited for the aging of this light-bodied whiskey and that the 
aging process at least in so far as its taste and flavor are con- 
cerned would be totally destroyed if the new charred oak kegs 
were used. 

Now Mr. Avis, who I think is not only a very estimable 
gentleman, but who is also in my judgment one of the most 
expert in his field, from some thirty-odd years of Government 
experience in the whiskey business, from the regulatory point 
of view, has testified under oath in his deposition that this 
kind of whiskey, our whiskey, this light-bodied whiskey and 
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Canadian whiskey to which we are so similar, properly matures 
in reused barrels. I think that is a complete answer to it. 
The Court. Do you want to say something? 
Mr. Srricxuer. I do not believe I have anything further 
to say, your Honor. 
608 The Courr. In view of the concession that the regu- 
lation, as such, is valid except as applied to this case, 
I think I must deny the admissibility of the hearing records 
which leaves for decision here only the question as to whether 
or not applied to this product—there may be others as well 
but we are only dealing with this one—it is arbitrary and dis- 
eriminatory or does not lead, in the light of all circumstances, 


to consumer deception. 
* * + * * 
610 Direct Examination by Mr. SrricKuzr: 


Q. Please give us your full name and tell us where 
you live. 
A. My name is Richard L. Ryan, 5607 McLean Drive, 
Bethesda, Maryland. 
Q. And where are you employed, sir? 
A. Internal Revenue Laboratory. 
Q. And what is your position there, sir? 
A. I am Chief of the Laboratory Section of the Alcohol, 
Tobacco Tax Division. 
Q. Are you a chemist? 
611 A. Iam. 
Q. Would you give us your qualifications as a chemist 
and chief of the laboratory of the Bureau of Internal Revenue? 
Mr. DonoHvE. May I say that I know the witness. I am 
perfectly willing to concede his expertness as a chemist. 


* * * + * 


612 Q. Have you examined any samples of Embassy Club 
whiskey, Mr. Ryan? 
A. I have. 
Mr. Srricxuer. May I have this marked Government 
Exhibit for identification No. 2. 
(The document referred to was marked for identification 
‘Defendant’s Exhibit No. 2.’’) 


* * * * * 
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By Mr. StRICKLER: 
Q. I show you this bottle marked Defendants Exhibit No. 2 
for identification, and ask you if you have seen that before, sir? 
A. Yes, I have. 
Q: I notice that the label is missing from that bottle. 
The Court. Both the front and the back. 


By Mr. StTRIcKLER: 

Q. There are no labels on that bottle which were originally 
on that bottle, sir? 

A. There was a label on the front of this bottle, and at the 
request of the Legal Division, the label was taken off. 

Q. Did the bottle contain a back label? 

A. No, sir, it did not. 

Q. Do you know where the bottle came from, sir? 

A. The bottle was purchased on the open market by one of 
my assistants. 

Mr. Strickter. Your Honor, at this time maybe by stipula- 
tion Ican save some time. The label, the front label, the only 
label on the bottle was taken off and removed so that we could 

_ attach to it an affidavit which is on file in this case. 
614. During the recess I marked the place in the file with 

_ @ sheet of paper on the lefthand side where the label 
now is. If counsel would stipulate to that, we may save time. 

Mr. Donoxve. I do not know what you are talking about, 
Frank. 

Mr. Stricker. The label that there was on the bottle of 
Embassy Club was removed to be attached to Mr. Huntington’s 
affidavit. 

Mr. Donaxue. We have a copy of that affidavit, do we? 

Mr. StricKier. The affidavit of course was served on you 
and it is in the court file marked here. 

Mr. Donoxoe. I have no objection to that. If Mr. Strick- 
ler tells me that is the label that was taken off that bottle, I 
accept his word. 

Mr. Stricker. I will so tell Mr. Donohue. 


By Mr. STRICKLER: 
Q. Now that bottle contained Embassy Club whiskey that 
you bought on the open market, sir? 





43 


A. Yes, sir. 

Q. Can you tell us the date that bottle was purchased? 

A. If I may refer to my laboratory cards? 

Q. Surely. 

A. That bottle was purchased on November 30, 1954. 
615 Mr. StRICKLER. Your Honor, at this time I would like 
to offer the bottle into evidence with the label that is in 

the court file having been attached to it. 

The Court. I think you are premature because he has not 
said anything about its content yet. The bottle, itself means 
nothing and the label I take it, gentlemen, is the same label 
that is on the one that you spoke about, the regular label, is 
that right? 

Mr. Strickier. That is correct, your Honor. I would like 
to check the court files because I do not know what age is stated 
on that particular label. 

Mr. DonouveE. I think the record should be corrected to show 
that the affidavit referred to by Mr. Strickler as being the affi- 
davit of Mr. Huntington was in fact the affidavit of Dwight 
E. Avis. 

Mr. Strickier. That is correct, your Honor. 

Mr. DonoHvE. That is what confused us, your Honor. 

Mr. Strick er. The label is different on that bottle from the 
ones that you have seen in the respect that it states whiskey is 
8 years old instead of 6. 

The Courr. You mean No. 2? 

Mr. Stricker. No, No. 1. 

The Court. You have identified this as No. 2? 

Mr. Srricxuzr. That is correct, I am sorry. 
616 The Court. And the label from this one, No. 2, stated 
the age as eight years old? 

Mr. Strickuer. Eight years old, yes, sir. 

May I have marked for identification as Government exhibit 
3 this bottle of whiskey? 

(The bottle referred to was marked for identification De- 
fendant’s Exhibit No. 3.) 


4073438—56——7 
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By Mr. Strickler: 

Q. Mr. Ryan, I show you what has been marked as Govern- 
ment exhibit 3 for identification, and ask you if you can identify 
that, sir? 

A. Yes, I can. 

This is a bottle that was purchased a few days subsequent 
to the purchase of the exhibit No. 2, for the reason that we 
needed more whiskey in connection with this work. 

Q. And it was purchased on the open market, sir? 

A. Yes, sir. 

Q. Did you conduct any chemical examinations of the 
whiskies contained in those two bottles, sir? 

A. Yes, sir, I did. 

Q. And do you have the results of those examinations with 
you, sir? 

A. Yes, I have the laboratory card made at the time. 
617 . Q. And will you tell us please, the results of your 
chemical examination? 

Mr. Donoxve. Are they different with respect to each bottle? 

Mr. Stricker. I think the witness will bring that out. 

The Witness. The question, please. 


By Mr. SrricKier. 


Q. Will you tell us the results of your examination. 

A. Well, the sample identified as laboratory No. 5051—— 

The Court. Which would be—— 

The Wirness. Exhibit No. 2. I will give you the figures 
calculated to 100 proof. Of course, that would make the proof 
100. Total acids 47, that is parts per hundred liters; esters 33 
parts per hundred liters. Total color 6.2. That is in the 
Lovibond scale. Organic solubles 413. Solids 95. That is 
grams per hundred milliliters. Fusel oil 122. 

By Mr. StTRIcKLER. 

Q. Those figures were the same for both whiskies, sir? 

A. Yes, sir. 

Q. Now, as the result of that examination, what is your 
conclusion as to whether or not the whiskey contained in those 
bottles is light or heavy-bodied? 
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618 A. I would say it is a heavy-bodied whiskey. 
Q. Was the whiskey contained in those bottles similar 
or within the range of any Canadian whiskey, sir? 

Mr. DonoHve. Object to the question, if it please your 
Honor. 

The Courr. On what ground? 

Mr. Donox#veE. He has only testified to the chemical analysis 
of one bottle. Now he is asking about the range of those 
bottles. 

Mr. Strickuer. He said the results were identical, your 
Honor, for those bottles. 

The Court. He said he examined both bottles. 

Mr. Stricker. That is correct. 

Mr. Donoxvg. I did not understand him to say that they 
were identical. 

The Court. Well, he did. 


By Mr. SrricKLer. 
Q. Now, I will repeat my question: Was the whiskey con- 
tained in those bottles identified as Governments Exhibits 2 
and 8, similar or within the range of Canadian whiskeys? 


A. No, they were not. 

Q. Were they similar or within the range of American 
whiskeys? 

A. Yes. 
619 Q. And with any particular whiskey, sir? 
A. Corn whiskey. 

The Court. Let me pause a moment, please. 

(Discussion was off the record.) 

The Court. Go ahead, Mr. Strickler. 

Mr. Strickier. May I have marked for identification 
Government’s Exhibit 4. 

(The bottle referred to was marked for identification 
Defendant’s Exhibit No. 4.) 

The Court. While the clerk is marking that, I am not clear 
if it was testified to as to when Government No. 3 was 
purchased. 

Mr. Srrickier. The witness said a few days after No. 2, 
your Honor. 
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The Court. Also on the open market? 
The Witness. Yes, sir. 
By Mr. StRIcKLER: 

Q. !I show you this bottle of whiskey marked for identifica- 
tion as exhibit 4 and ask you if you have seen that 
before? 

A. I have, sir. 

Mr. Strickier. At this time, your Honor, counsel stipulated 

in a deposition that this is a bottle of whiskey given me 

620 by Mr. Goldstein transferred to Mr. Russell and into 

Mr. Ryan’s hands. If that still is the case, we will 
proceed without showing the continuity. 

Mr. Donox#ve. Correct. 

By Mr. StRIcKLER: 

Q. Did there come a time when you examined the whiskey 
contained in the bottle identified as Government Exhibit No. 
4? 

A. I did. 

Q. And what examination did you make of that whiskey, 
sir? 

A. I made a chemical examination and we ran a taste test 
among four of the chemists in the laboratory. 

Q. Could you tell us your conclusions that you arrived at as 
a result of the chemical analysis? 

A. Well, I decided it was a light-bodied whiskey. 

Q. And did you do that on the basis of the congeneric content 
of that whiskey? 

A. I did, yes. 

Q. And could you tell us your findings in that respect? 

A. The figures are calculated to 100° proof. Total acids 
39.4; esters 27.1; color 594; solids 78.9; fusel oils 63.2. 

Q. The figures that you give us are on the so-called AOAC 

method of analysis? 
621 A. Yes, sir. 
Q. And as a result of your chemical findings, Mr. 
Ryan, did you reach any conclusion as to whether that whis- 
key fell within the range or was similar to Canadian 
whiskeys? 
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A. Well, chemically, I would say that it would fall within 
the range of some Canadian whiskeys, yes. 

Q. And did you reach any conclusions, sir, as to whether or 
not the particular whiskey there would fall within the range 
of any American whiskeys? 

A. Yes, it would fall within the range of some of the spirit 
blend whiskeys. 

Q. On the basis of your taste tests—well, first do you 
consider yourself, Mr. Ryan, as an expert taster? 

A. No, I do not. 

Q. In the course of your work through the years have you 
on many, many occasions tasted whiskey? 

A. Ihave, yes. 

Q. You are familiar with the tastes of various types of 
whiskey? 

A. Tam. 

Q. And you have conducted on behalf of the Government in 

your laboratory organoleptic tests throughout the years? 
622 A. I have. 
Q. And you have made your findings known to the 
Administrator? 

A. T have. 

Q. And with this background in this field, sir, why is it you 
do not consider yourself an expert? 

A. I consider myself an experienced taster, tester of whiskey, 
but I do not consider that I am an expert because we have had 
occasions to evaluate ourselves and I find that I am right about 
75 percent of the time, and I think experts should be right more 
than that. 

The Court. You would not want to be right all the time? 

The Witness. Well, I would think it would be more than 
75 percent to be an expert. 
By Mr. StricK LER: 

Q. You did taste the whiskey in the bottle identified as 
Government exhibit No. 4 for identification? 

A. Yes. 

Q. And did you conclude on the basis of your tasting of that 
whiskey, sir, that it fell within or was similar to Canadian 
whiskeys? 
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A. Yes, I did. 

Q. And did you make any conclusion as to whether or not it 
was similar or within the range of the taste of any American 

whiskeys? 
623 A. Spirit blend whiskeys. 
Mr. StricKteR. I would like to have marked for iden- 
tification Government exhibit No. 5. 

(A\bottle is marked for identification Defendant’s Exhibit 
No. 5.) 

By Mr. STRIcKLEr: 

Q. Ihand you a bottle of Embassy Club whiskey marked for 
identification Defendant’s exhibit 5. 

Mr: Stricker. Your Honor, this exhibit was also trans- 
mitted through the Plaintiffs to the Bureau of Internal Rev- 
enue and was stipulated to at a deposition and I presume the 
same stipulation would follow. 

Mr. DonoHuvE. Yes, your Honor. 

By Mr. STRICKLER: 

Q. Did you conduct the same chemical and taste experiments 
on Government exhibit No. 5 as you did on the prior exhibits? 

A. I did. 

Q. Could you give us the results of your chemical analysis 
of that exhibit? 

A. Yes, I will. The figures are calculated to proof. The 
total acids are 41.2; esters 28.8, color 7.44, solids, 90.9; fusel 
oil 32.6. 

Q. As as result of your chemical analysis, Mr. Ryan, 

624 did you conclude that that product or the contents of 

that exhibit fell within the range or was similar to 
Canadian whiskeys? 

A. It fell within the range of Canadian whiskeys. 

Q. Was it identical with any, sir? 

A. Well, I would not say it was identical with any, but it 
was similar to some. 

Q. And did you reach any conclusions by tasting this whiskey 
as to whether or not it was similar or like Canadian whiskeys? 

A. I would say it was similar to some Canadian whiskeys. 
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Q. Did you find from your chemical and organoleptic tests 
that the whiskey in that exhibit was similar to any American 


whiskeys? 
A. It was similar to spirit blend whiskeys, to some spirit 
blend whiskeys. 
* * * * * 


627 Mr. Stricker. I think maybe I can take it up from 
there, your Honor. 

One other inquiry that may be of some importance is where 
these bottles came from. They came from Mr. Goldstein to 
me but I do not know whether they came from the factory or 
a liquor store and if we could stipulate to that, I would appre- 
ciate it. 

Mr. Gotpstern. We got them from Mr. McCabe through 
Mr. Vernon. We got them from Continental. 

The Court. Does that mean they came from the factory? 

Mr. GoipstTern. Yes, sir. 

By Mr. STRICKLER: 

Q. Now, sir, did you compare your chemical taste analysis, 
make a comparison between Defendant’s exhibit No. 5 for 
identification and Defendant’s Exhibit No. 4 for identi- 

fication? 
628 A. I did, sir. 
Q. And did you reach any conclusions on the basis 
of your comparison of those whiskeys, sir? 

A. Both by chemical analysis and by taste I would say the 
whiskeys were different in taste and different in odor. 

The Court. No. 4 and No. 5? 

Mr. Stricker. 4 and 5. 

The Court. Were different in taste and odor from each 
other? 

Mr. StRICKLER. From each other, your Honor. 

Would you indulge me one moment, your Honor. I have 
no further questions. 

The Court. Mr. Donohue, I am going to have to suspend at 
a quarter after. 

Mr. Donouve. Yes, your Honor. 
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May I first say, because I want to make an objection, that if 
Mr. Strickler would now offer these four bottles, I could then 
make my objection. 

Mr. Srricxuer. I will offer them if that will convenience 
counsel, your Honor. 

The Court. I think now is the time to do fe You are 
through with them? You offer all four? 

Mr. Stricker. I offer all four, your Honor. 

The Court. Mr. Ryan, you may have aseat now. 

629 Mr. DonoHvE. I object, your Honor, to the offer only 

of Government’s for identification Nos. 2 and 3, the whis- 
key which Mr. Ryan testified was whiskey bought in the open 
market on and after the 30th of November, 1954 and which 
he has testified from the standard, neither by chemical anal- 
ysis or in range, I should say neither by chemical analysis or 
by taste and odor test are within the range of Canadian but 
are in the range of American whiskey. 

The Court. And with heavy-bodied? 

Mr. DonoHve. And with heavy-bodied. 


* * * * * 


634 . So this whiskey, which is before the Court now as No. 3 

_and No. 2, is basically a low distillation of corn whiskey, 
because it is distilled at under 160° proof and it is made from a 
mash content which is more than 80 percent of corn. 


+ * * * * 


That is the whiskey which is now, or was before it was chemi- 
cally and organoleptically analyzed by Mr. Ryan and his 
staff, under the caption Exhibits 2 and 3. And so because it 
is a totally different whiskey, a whiskey not distilled at over 
160° proof, not like Canadian whiskey, it is not whiskey in 

issue here and its purpose is only to confuse the record 

635 and offers no probative or has no probative value with 
respect to the issue before us, and for that reason I object 

to exhibits 2 and 3. I have no objection at all to Nos. 4 and 5. 


* * * * * 
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639 TheCourr. I will receive them. 
(Government Exhibits 2 and 3 were received in evi- 
dence. ) 
+ +* * +* & 
665 JoHN E. O’NEI11 was called as a witness by counsel for 
the Defendants and, having been duly sworn, was ex- 
amined and testified as follows: 


Direct examination by Mr. StricKLEr: 

Q. What is your full name, please? 

A. My name is John E. O’Neill. 

Q. Where do you live? 

A. I live at 3818 Williams Lane, Chevy Chase, Maryland. 

Q. And what is your business now, sir? 

A. I am now engaged and have been for the past ten years 
in the practice of law in Washington, D. C., with Offices in the 
Washington Building. 

Q. Are you a member of the Bar of the District of Columbia? 

A. Iam. 

Q. Have you had experience as an attorney with the United 
States Government? 

The Court. I would take judicial notice, by the way, that 
Mr. O’Neill is a member of this bar. 

Mr. StrRicKLER. Very well, your Honor. 

By Mr. StricKuEr: 

Q. Have you had experience as attorney with the 
666 United States Government? 

A. For 28 years, sir. 

* * * + * 

667 By Mr. StrRicKLEr: 

Q. And what position did you hold with the Federal 
Alcohol Control Administration, sir? 

A. I was assistant general counsel for a time and technical 
adviser for a time. 

Q. And following the Schecter Poultry Decision, did you sub- 
sequently go to work for the Federal Alcohol Administration? 

A. I did, during the summer of 1935 I sat on a committee to 
write the Federal Alcohol Administration Act, and when the 


407343—56——8 





52 


Act was approved, I became connected with that administra- 
tion as assistant general cousel. 

Q. When did you leave the Federal Alcohol Administration, 
sir? 

A. I continued in the service of the Administration for its 
life, which terminated with the transfer of its functions to the 
Internal Revenue Service in June of 1940. 

Q.: Then you were serving as assistant general counsel when 
the reused cooperage regulation was promulgated? 

A. I was. 

Q. Were you serving with any regulatory body having any- 
thing to do with the beverage industry when the standards for 
Canadian, Irish and Scotch were put in the regulations? 

A. Yes, sir, that was the Federal Alcohol Control 
668 Administration. 
Q. Do you now recall the year? 

A. When those standards for those products were pre- 
scribed? 

Q. Yes. 

A. The fall of 1934. 

Q. And what was the basis upon which those standards were 
prescribed, sir? 

Mr. Donoxuue. I object, if the Court please. 


* * * * + 


669 The Court. Perhaps recognizing the right of a Court 
| to change its mind, until it does I think at least it should 
be consistent, and therefore I sustain the objection. 

Mr. Strickter. May I make a proffer of proof, your Honor? 

The Court. Yes. 

Mr. Strickxer. If it please the Court, we intended to prove 
by this witness that the standards for Canadian, Irish and 
Scotch were promulgated in 1934 upon the finding that the 
standards were known and familiar to the consumer at the time. 

The Court. Well, go ahead. 

Mr. Stricker. That the consumer was familiar with the 
product as being the product of the place of origin, that knowl- 
edge that the product differed from the traditional American 
whiskey with which he had been familiar. 
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We expect to show by this witness the reason for the adop- 
tion of the corn standard, which is that it was and had been a 
traditional American product made in the same way all of the 
time, and that there was a hearing on the standard for corn 
and whether or not they could claim age, and that because 
the consumer was familiar with it and that it had a standard of 

identity, namely corn, there was no chance of confusion 
670 _in the public mind by permitting that product to claim 
age. 

We would show further—— 

The Court. Well, now at that point, you don’t assert, do 
you, that there was a requirement that corn whiskey be labeled 
as corn whiskey? 

Mr. Stricker. We do assert, your Honor, that there is a re- 
quirement that it be labeled as corn whiskey. There is a spe- 
cific standard of identity for it. 

The Court. All right. 

Mr. Strickier. We would further show by this witness, your 
Honor, that the problem of reused cooperage arose, that it was 
decided that because of this problem, that the consumer was 
confusing reused cooperage whiskey with the traditional Amer- 
ican type whiskey and that something had to be done to in- 
form him of the difference. 

We would prove by this witness—— 

The Court. What proof would you have through Mr. O’Neill 
that the consumer knew the difference? 

Mr. StrickieR. We would have to prove, your Honor, from 
Mr. O’Neill that it was determined by the group in which he 
was assistant general counsel that the two products side by 
side on the shelf, with no distinguishing label on it and being 
different products, that the only possible result would be con- 
sumer deception. 

The Court. This may be a school-boy question, but 

671 nevertheless, I want to ask it: How would the consumer 

know, should the Court take judicial notice, that the 

average person who goes into a liquor store to buy a bottle 
would know the difference or care? 

Mr. Srrickuer. The standard of the statute, if it please 
the Court, is as the Secretary finds, likely to mislead. 
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The Courr. How would it mislead? 

Mr. StricKiER. It would mislead the consumer because—— 

The Court. Weare going over the same ground, I know. 

Mr: Srrickier. That is how it would mislead, likely to be 
misled. 

The statute does not prescribe and the case law on similar 
statutes does not say that there has to be a positive finding 
that there would be no other results. 

The standards of the statute is that it be likely to mislead, as 
the Secretary finds likely to mislead. 

Now we say that it was likely that the two whiskies appear- 
ing side by side on the shelf would be likely to mislead the 
consumer into getting something entirely different from what 
he thought he was getting. 

We would show, your Honor, by this witness, that 

672 | there was at that time only two distinguishing factors 

between the traditional American whiskey and the so- 

called reused cooperage whiskey which could either be heavy- 

bodied or light-bodied. Those were the proof of distillation 
and the factor of storage in reused cooperage. 

The witness would testify as the records would have shown 
that consideration was given to distinguishing the product by 
calling it light-bodied and that that factor was rejected, leav- 
ing only the method of aging of the product as the only dis- 
tinguishing feature in the method of manufacture. 

We would show by this witness that the regulation was in- 
tended to cover each and every product distilled under 190° 
proof. 

We will show that many different ways of distinguishing this 
product were considered and rejected such as light-bodied, 
Canadian type, imitation whiskey, imitation Canadian, imi- 
tation American, whiskey stored in carefully selected second- 
hand barrels, just plain whiskey with no age statement what- 
soever on it, neutral whiskey and spirit whiskey were all 
considered and rejected prior to the adoption of this one state- 
ment which was a true statement and one of the only departures 
from the method of manufacturing the traditional American 
whiskey. 


r on eee ee? See Ney’ aoe 
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673 We feel, your Honor, that having shown that from 

this witness, that the answer as to why this regulation 
was promulgated will be before the Court. That the conten- 
tion of Plaintiff then that there was any discretion in Mr. 
Avis to carve out an exception will have been completely re- 
butted, that there was no discretion in Mr. Avis, that this 
regulation was intended to apply and literally applies and does 
apply, and that would be our whole proof. 

The Court. I still have trouble with this. It is not as I 
understand it, the contention of the Plaintiff that Mr. Avis 
misused the discretion that may have been reposed in him. 
It is the contention, rather, that the regulation itself as it is 
necessarily enforced, hapens to be discriminatory as to this. 

It seems to me that that is the crux of the case, the reason 
for the statute in the first place, and the reason for the regu- 
lation in the second place, has become beside the point because 
there is no issue here before me of validity either of the statute 
which authorized it or the regulation which was promulgated 
pursuant to the statute. 

* * * * * 


674 The consumer goes into a store and he presumably 

knows the difference I guess between the taste of Scotch 
whiskey or bourbon whiskey or he would not buy the one 
rather than the other. 


* * * * * 


679 I suppose the Court could take judicial notice that as 
a matter of common knowledge people generally, con- 

sumers generally, know the difference in a general sort of way 

between Scotch whiskey and say bourbon whiskey or rye whis- 

key, neither of which you associate with Scotland. Now start 
from that; if you accept that we probably can take 

680 judicial notice that that is a matter of common 
knowledge. 

Now go on from there. 

Mr. StRIcKLER. Well, that takes care of two of the whiskeys 
that Plaintiff would say are in issue here. The third one would 
be corn, and I think the same story would follow as to corn. 

The fourth one would be —— 
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The Court. I think perhaps the common knowledge as to 
corn would be associated rather—and again I am really not 
trying to be facetious, I am as serious as I ever have been in 
my life, but I think when people think in terms of corn whis- 
key, they think of the illegal still that every now and then is 
knocked off and then think of a corn field where corn is tucked 
away against the time when somebody wants to buy some of 
“ * * + * * 

Mr: Stricker. I am not trying to use it to help me. Iam 
trying to use it because Plaintiff has said to the Court of 
Appeals and it has become the law in this case, that because 
Embassy Club is similar in method of storage to corn and is 
treated differently, that is complained of as discrimination. 

Now I say to the Court that where the only test 

is consumer deception and consumers cannot be 
681 deceived by corn, there is no discrimination because 
there is a standard of identity well known. 

I think the same follows, obviously, as to Scotch and Irish 
and that would leave us with just one—Canadian. 

And the allegation that this whiskey is like Canadian, 
within the range, now I say to your Honor that of course the 
hearing records in this case would show, and this witness would 
testify, and indeed a document of which you can take judicial 
notice, the Taft-decision and Executive orders in 1908 refer 
to Canadian whiskey as being a product of Canada and I say, 
your Honor, that the consumer the same as he knows there is 
a difference between corn, Scotch and Irish, also knows there 
is a difference between Canadian and American whiskeys. 

He knows that there is a Canadian whiskey, he knows there 
is an American whiskey. He should be told of that difference. 

The Courr. I agree with that, I think I do in substance, 
because I think you can put them in the same general category, 
Canadian, Scotch, Irish and I will accept corn. 


* * * * * 


688 The Court. Let us get back to Mr. O’Neill. All he 
can tell the Court is the reasons why the authorities 

689 came to the ultimate conclusion they came to, to require 
this label, isn’t that right? 
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Mr. Strickuer. He can tell that and one additional thing, 
your Honor. 

The Court. What else? 

Mr. Strickuer. That it was intended to cover every light- 
bodied whiskey produced under 190° proof. 

The Court. Ask him that alone and I will permit that. 

Mr. Strickier. Very well, your Honor. 

The Court. What led up this I will not permit. 

Mr. Strickier. All right sir. 


By Mr. STRICKLER: 

Q. Mr. ONeill, directing your attention to the so-called 
reused cooperage regulation, the unnumbered paragraph at 
the end of Section 39 (A) of the regulation, can you tell us, 
please, what whiskeys that was intended to apply to? 

Mr. Donoxve. Your Honor, I hope, will not mind if I 
interpose my objection to this. 

The Court. No, I overrule it. 

The Wirness. It was intended to apply to all American 
whiskeys regardless of distillation. 

By Mr. STRICKLER: 
Q. And what was the proof of distillation intended 
to be covered, sir? 
690 A. Any whiskies under 190° proof. 
Mr. Stricker. No further questions, your Honor. 

The Court. I think I will ask one now and I am perhaps 
getting myself into trouble here and you, too, as well. 

What led you to select what, in my judgment—however I 
may ultimately rule on this case—is not a very informative 
statement to be required on the label. 

Now, don’t tell me about the hearings you held and so on. 
Why did you select that one “Stored in reused cooperage” 
instead of any number of others which Mr. Strickler outlined 
here just a moment ago? When I say “you” I mean, of course, 
the people with whom you work. 

The Witness. Your Honor, our lengthy study of the prob- 
lem over a long period led us to believe that when the consumer 
wanted an American-type whiskey or was buying an American 
whiskey, he expected to receive the traditional heavy-bodied 
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whiskey which all through the years had been stored in new 
charred oak barrels—— 

The Court. Even though he did not know it? 

The Witness. Even though he did not know it. We figured 
that he was expecting to get that when he bought an Amer- 

ican-made whiskey. The used cooperage whiskey 
691 was a different American-made product. It differed 

from the traditional American whiskey and we thought 
that there should be some distinguishing label upon the pro- 
duct so that the consumer would know that he was not getting 
the traditional. 

The Court. So you thought restored—I keep wanting to 
say “restored”—stored in reused cooperage would accomplish 
that? 

The Wirness. That is right, your Honor. 

The Court. That purpose, that informative purpose? 

The Wirness. That is the eventual conclusion after at- 
tempting to find other type designations of the product such 
as Canadian-type, imitation American, neutral spirits whiskey, 
light-bodied whiskey, and the like. All of them were put aside, 
and in the end the sole manner of distinguishing the one from 
the other was the designation “Whiskey” in the first place, as 
against straight whiskey, and the designation “Stored in re- 
used cooperage” as against the designation “aged.” 


+ + * * * 


697 Mr. Strickier. Your Honor, I desire to make my offer 
into evidence of these exhibits in the most expeditious 
way possible, because of the Court’s prior ruling, but I did 
want to show the Court they were here in some fashion or other. 
If it would save the time of the Court, and counsel and I could 
get together at a recess sometime today and run through them 
as to what we were going to introduce and then have them 
offered —— 
The Court. I thought you had already done that. 
Mr. Srrickuer. Only for the one hearing, the June 1937 
hearing, Your Honor. I think in the discussion on that, I 
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discussed most all of these records but they have never been 
identified as to what—— 

The Court. You described them. 

Mr. Srrickuer. I have in general, your Honor; yes. 

The Court. What since 1937? 

Mr. Stricker. Since 1937, your Honor, there have been 
circular letters stating to the industry reasons for various 
records. There have been additional letters since 1937 occur- 
ring. In 1948 there was a hearing held on October 6 and 
October 18. 

The Court. On the same subject? 

Mr. Sraicxter. On the same subject, your Honor. 
698 The Court. Which would affect the same product 
here, Embassy-——— 

Mr. Strickier. Which would have had an effect on the prod- 
uct, your Honor? 

The Courr. Was Embassy present? 

Mr. Strickier. Continental at that time was present, your 
Honor; yes. 

The Court. I would not see any objection to that, offhand. 
Do you object to that? 

Mr. Donoxve. I am not certain what he is trying to offer, 
if the Court please. 

The Court. Well, neither am I. 

Mr. Strickier. Your Honor, the hearing in 1948, my recol- 
lection being refreshed, was the hearing to permit this type of 
whiskey to be called Canadian-type whiskey and was, as we 
know now, rejected. 

The Court. Rejected by? 

Mr. Strickter. By the Administration, your Honor. 

The following year in 1949 there was a proposal set for hear- 
ing and heard to permit this whiskey or to do away with the 
reused cooperage statement. That was likewise rejected, your 
Honor. 


Those are the two hearings which we think are perti- 
699 nent to this subject, following the promulgation of the 
regulation. 
The Court. I will maintain my earlier ruling on that. 
Mr. Srrickier. Very well, your Honor. 








60 


There are, of course, as the Court can see, in this truckload 
many other documents. As I say, if the Court would prefer 
to save time, I am sure we can get together with counsel and 
stipulate as to what would have been offered in the record and 
then rejected, if that is the preferable way. 


* * + * * 


The Court. My thinking about it, and either of you can 
change my mind, is that Mr. Strickler has stated in substance 
prior to today and this morning what they are. 

Now they are either admissible or they are not. I 

‘think they are not, and I do not see any point in 
700 ‘taking them piece by piece and having a ruling 

piece by piece, because they all, really, go to the same 
basic, certainly the same basic subject matter. There are some 
differences, naturally, but you have explained what they are. 
I do not see any point in taking the time to go through them 
individually. You offer them for what you say they are, and 
counsel agrees that what you say they are, they are, and I 
sustain the objection to them. I think that perfects the rec- 
ord for you and protects your record. 


Sd * * * * 


701 #=Mr. Srraicxier. Your Honor, at this time I would 

like to have marked as Government exhibit No. 6 for 
identification a certificate of label approval issued February 
21, 1955, for a whiskey stored less than one month in reused 
cooperage issued to the Sunset Company of Chicago, Illinois. 
I have a certified copy of the original and I have the original 
here and would prefer to offer the certified copy, as the orig- 
inal is from the official—— 

The Court. What is the materiality of that? 

Mr. Sricxier. The materiality of that, your Honor, is to 
show that this particular product was distilled at between 160° 
and 190°, was stored for eight years in reused cooperage and 
was labeled in accordance with the regulations in the year 
1955, your Honor. It also demonstrates, I think, visually the 
requirement of the reused cooperage regulation. I offer it for 
the purpose of showing that there is other whiskey on the 
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market for which there are certificates of label approval and 
that the Plaintiff here is not the sole member of his class. 
Mr. DonoxueE. I would like to see it, if your Honor please. 
I have not seen it. 
(The certificate referred to was marked “Defendants’ Ex- 
hibit No. 6” for identification. ) 


* * * * * 


702 The Court. No, on the contrary, it is the reverse, isn’t 
it, that they have authorized somebody else who is not 
complaining? 
* * * +* * 
703 Mr. DonouveE. I object to it, your Honor. 
The Court. And I sustain the objection to it. 

Mr. Sraickier. Your Honor, I might say at this time that 
I had other certificates, nine in number, of label approval 
showing the various requirements, how they were applied to 
this reused cooperage product, that I was going to offer into 
evidence as our Exhibits 7 through 15. Assuming that the 
same ruling would be followed—— 

The Court. Is the situation the same with respect to each 
of the others? 

Mr. Stricker. The situation, your Honor, so far as the 
storage in reused cooperage and the statement appearing on 
the label, isthe same. The situation as to the proof of distilla- 
tion in the remaining cases is not known, but it does demon- 
strate that there are whiskeys in the light-bodied and in the 

heavy-bodied class in the reused cooperage. 
704. (Defendants’ Exhibits 7 to 15, inclusive, are marked 
for identification.) 
The Court. I will make the same ruling. 
711 ARGUMENT ON BEHALF OF THE PLAINTIFF 
By Mr. DonoHvE: 


* * * + * 
717 The Court. It would not be justified in your view, 


I mean the discrimination, assuming there was one, a 
justifiable discrimination would not be justified in your view, 
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according to the Court of Appeals, by such as these records of 
hearing. 

Mr. Donouuve. No, your Honor. 

The Court. Why not? 

Mr. DonoHve. Well, the records of the hearing, if it please 
the Court, merely were the premise or the background upon 
which the regulation itself was adopted. 

The Courr. My question is perhaps without knowing what 
is in them, and having rejected them as evidence, perhaps they 
would show, had I received them, justification for 
discrimination. 

* o 7 & * * 

719 Mr. DonoHue. May I go back only to say that as I 

view it, the Defendant’s burden under the Court of 
Appeals’ opinion was to adduce facts at this trial to show that 
their application of the regulations to us, now quoting from 
the Court of Appeals opinion—“avoids arbitrary discrimina- 
tion between whiskeys which are similar in respects which are 
pertinent to appropriate marketing practices.” 

Now, how could they do this? They could have done it, 
for example, in this way: They may have established by proof 
that the allegations that we made are not true, that we are not 
similar in class to Canadian whiskey, that we are not a whiskey 
like Canadian whiskey distilled at over 160° proof, that we do 
not age in re-used cooperage, and therefore that there is no 
similarity between our whiskey and other whiskies which are 
not required to bear the same kind of label. They were, as 
I view it, under the Court of Appeals, required to prove by 
facts that the difference in the treatment accorded us from 
the others in the same class was justified by a reasonable 
relationship of such treatment to the prevention of consumer 


deception. 
WasHIncToN, D. C. 
Tuesday, January 3, 1956. 
[Proceedings on motion] 
3 Mr. DonoHUE. 


* * * * * 
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4 The Court said specifically that “Congress dealt in 
terms of the statute with whiskeys made in the United 
States and not those imported into the United States.” 

And that the issue of discrimination in the case was “Whether 
American-made whiskeys shall be regulated in one manner or 
another.” 

To that end, in order to make certain that the proposed find- 
ings conform to the Opinion of the Court, we think that the 
Court should strike from the proposed findings of fact all ref- 
erences to Canadian, Scotch and Irish whiskeys. 


* * * * * 


14 Mr. StrickieR. But I think the proposal of Plaintiff 

would lead this Court into such obvious error, that it 
should be called to your attention because, obviously, the Act 
does apply to foreign whiskeys. It applies to every whiskey 
sold in the United States. The regulation which the Court 
has read in this particular does not apply to foreign whiskeys. 

The Court. Thatis all I said, I think. 
Mr. Stricxier. That is what I gather that you said. 

15 The Court. Well, apparently, I didn’t. Of course, I 

didn’t formulate it at all, but apparently I did not ex- 
press myself too well because you both have very different views 
of what I meant and of what I said. And that, of course, is 
my fault and not yours. 


* * * * ® 
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APPELLANT'S STATEMENT OF 
QUESTIONS PRESENTED 
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1. Whether, in view of the uncontradicted evidence that — 


(a) corn whiskey, a domestic product, and Canadian, 
Scotch and Irish whiskies, imported products, are, 
like appellant's whiskey, aged in reused cooperage; 
and | 


(b) appellant's whiskey is, in all material respects 
(method of manufacture, chemical analysis, color, 


taste and aroma), similar to Canadian whiskies; and 


(c) corn, Canadian, Scotch and Irish whiskies are per- 
mitted by the appellees to claim age and are not 
required to state on the label that they have been 
stored in reused cooperage — 


appellant's whiskey may be forbidden to claim age and be required, in- 
stead, to state that it has been stored in reused cooperage -- a statement 
which adversely affects marketability ? 


2. Whether, in the face of this Court's opinion on the prior appeal 
(Continental Distilling Corporation v. Humphrey, 95/U.S. App. D.C. 104, 
220 F. 2d 367 [ 1954) and the language of the Federal Alcohol Administra- 
tion Act, 27 U.S.C. Sec. 201 et seq., and the various regulations promul- 
gated thereunder, the trial court could lawfully apply separate standards 
to imported and domestic whiskeys ? | 


3. Whether the evidence supports the trial court's findings that 
“corn whiskey", "Canadian whiskey", "Scotch whiskey" and "Irish whiskey" 
need not bear reused cooperage statements because their type names alone 
adequately inform the consumer of the characteristi¢s of such whiskies? 
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BRIEF FOR APPELLANT | 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States District 
Court for the District of Columbia, entered on May 23, 1956 (314). This 
Court has jurisdiction under 28 U.S.C. Secs. 1291, 1294. 


STATEMENT OF THE CASE 


This case was before the Court in 1954, on appellant's appeal from 
the dismissal of its complaint by Judge Schweinhaut. It was reversed and 


remanded for trial by the District Court, Continental Distilling Corporation 
v. Humphrey, et al., 95 U.S. App. D.C. 104, 108-9, 220 F. 2d 367, 371-2 





1 Unless otherwise indicated, all parenthetical references to numbers are to pages of the Appendix to Appel- 
lant's Brief. Where reference is made directly to the record, the page number will be preceded by “R". 
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(1954). This appeal is from a judgment for appellees entered by Judge 
Schweinhaut after trial of the cause. 


I. Background 


This case deals with whiskey -- how it is made, how it is marketed 
and how it is regulated. In order to place these matters in meaningful per- 
spective, we shall, at the outset, set forth certain fundamentals: 

: Whiskey is a product distilled from a fermented mash of grain and 
then aged in wooden barrels:* It has a certain character when it comes off 
the still, depending largely upon the proof at which it was distilled. 


Basically it is alcohol and water, but it has a small percentage of other 


substances (usually called congenerics) which affect its flavor. The higher 
the proof of distillation the less of such flavor substances in the final pro- 
duct and the lighter the body of the whiskey (48). After it comes off the still, 
the product is placed in barrels for aging and its character is affected by 
substances it extracts from the wood (46-49). 

The distiller of a whiskey, therefore,in striving for a particular 
flavor and aroma, is concerned with the degree of distillation proof and the 
kind of barrel he will use. Long experience has taught the industry that 
certain products require a low distillation proof and others a high; and that 
certain products require new barrels charred on the inside, while others 
require barrels which have previously been used for aging whiskey (47-4°). 

This experience is recognized in the regulations which 
govern the industry. Thus, those whiskies denominated "American type", 
such as rye, ‘bourbon and corn whiskies, are defined as being distilled at a 

_ proof lower than 160°, while others, such as Canadian, Scotch and Irish 
whiskies are permitted to go as high as 190°.” Rye and bourbon whiskies 
must be aged in new charred cooperage while corn whiskey and the foreign 
whiskies are permitted to be aged in reused cooperage. 27 CFR Sec. 5. 21, 
Class 2. “Blended whiskey" is also an American-type whiskey, but it 


1 be The production process is described in the testimony of McCabe, appellant's production manager 
(42 et seq.) 
2 "Whiskey", as defined, is a product which may be distilled at a maximum proof of 190°. “American- 


type” whiskies are all required to be distilled at below 160° proof. All others may go as high as the 190° 
maximum. 27 C.F.R. Sec. 5.21, Class 2. 
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represents a mixture of bourbon or rye or corn whiskey with neutral spirits, 
which is alcohol. Its whiskey component is distilled at below 160° proof and 
is aged in either new or used barrels, depending on its type. 27C.F.R. 
Sec. 5.21, Class 2 (a) to (i). 


I. How This Case Arose 


In 1945 and in 1947, appellant produced a light-bodied whiskey by 
distilling it at a high proof (about 185° to 188°) and aging it in oak barrels 
which had been used once before for aging whiskey. This whiskey differed 
from American-type whiskies, which are distilled at less than 160° proof 
and are, therefore, relatively heavier in body than appellant's product (43, 
48). : 

Appellant's whiskey was, in general, made in the same way as Cana- 
dian whiskies (52). It was distilled from the same grain, at the same high 
proof and was aged in the same type of barrels. It was like Canadian whis- 
kies in taste, aroma and all other basic respects (52-54, 57, 59, 61). 

When the whiskey had aged for four years, appellant used some of it 
as a component of various brands of blended whiskey (49). Among them 
were "Kinsey Gold Blended Whiskey, " "Kinsey Silver Blended Whiskey," 
"Cobbs Creek Blended Whiskey, " "Diplomat Blended Whiskey", "Hallers 
Reserve Blended Whiskey", "Hallers SRS Blended Whiskey" (56). Before 
doing so, appellant had obtained a ruling from the Alcohol Tax Unit to the 
effect that the whiskey component of the blends could bear the usual age 
statement (285). 

In 1951, when the whiskey had been aged for six years, appellant 
mixed it with a small quantity (1% - 6%) of corn whiskey” and marketed it as 
"Embassy Club Whiskey" (49-50, 234-5). Before marketing this product, 
appellant obtained from the Alcohol & Tobacco Tax Division of the Treasury 
Department a certificate of label approval covering the whiskey in question 
(93, 288-91). The Embassy Club whiskey bore the usual age statement: 
"This whiskey is _ years old". 


3 The addition of a small quantity of low proof corn whiskey accords with the general Canadian practice. 
(99-100; .66, 136). 
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On September 19, 1952, appellee Avis sent a letter to appellant re- 
scinding the prior ruling regarding age claims for whiskey like that described 
above. Henceforth, appellant would not be permitted to market its whiskey 
unless all reference to age were deleted and, instead, the label bore the 
statement "This whiskey stored _ years in reused cooperage" (26, 285). 
This statement is regarded in the industry as derogatory. 

Mr. Avis" rescission of the earlier ruling was based upon the provi- 
sions of "the last unnumbered paragraph of Section 39 (a) of Regulations 
No. 5),' which reads: 


"Notwithstanding the foregoing provisions of this subsection, 
in the case of whiskey (as defined in Article II, section 21, 
Class 2), produced in the United States on and after March 1, 
1938, and stored in reused cooperage, there shall be stated 
in lieu of the words' * * *is. . . (years and/or months) 
old', the words ' * * * stored. . . (years and/or months 
in reused cooperage’, and in lieu of the words ' * * * 

. . . (years and/or months) or more old', the words 

* * * * stored. . .) years and/or months) or more in re- 
used cooperage.* Provided, That this paragraph shall not 
apply to 'blended Scotch type whiskey" or to any whiskey 
properly contained therein." 27 CFR Sec. 5.39 (a). 


Appellant brought suit in the United States District Court for the 
District of Columbia to enjoin enforcement of the Avis action, alleging, inter 
alia, arbitrary discrimination against appellant's whiskey. The allegations, 
briefly stated, were that corn and Canadian whiskies are stored in reused 
cooperage but are nevertheless permitted to claim age and need not bear 
the derogatory reused cooperage statement; and that appellant's product 
was like Canadian whiskey in all respects, not alone cooperage. Application 
to appellant's product of the reused cooperage requirement was said to be 
outside the purposes of the statute under which the regulation was promul- 
gated, constituting arbitrary and unreasonable discrimination. 


I. The First Appeal 


The District Court dismissed the complaint as not stating a cause of 
action (10). On appeal, this Court reversed the order of dismissal and re- 
manded the case for trial (11-18). Continental Distilling Corp. v. Humphrey, 
95:U.S. App. D.C. 104, 109, 220 F. 2d 367, 371 (1954). 


5 
A. Appellant's Contentions In The Prior Appeal 


Appellant argued to this Court that the application of a regulation to a 


given set of facts must conform reasonably to the requirements of the statute 





under which the regulation was adopted. Otherwise it "is a mere nullity," 
{citing, inter alia, Manhattan General Equipment Co. v. Comm'r., 297 U.S. 
129, 134 (1936), and Kutcher v. Gray, 91 U.S. App. D.C. 266, 270-1, 199 
F. 2d 783, 787-8 (1952)], an "ultra vires" act which "may be made the object 
of specific relief" [citing Larson v. Domestic and morenes Commerce Corp., 
337 U.S. 682, 689 (1949) and 5 U.S.C. Sec. 1009 (e)]. | 
This Court's attention was directed to the cases in this field -- all of 
which involved a word or phrase which had particular value in the given 
economic context. The issue in all was whether the weight of public author- 
ity should be placed on the economic scales to favor one group in the economy 
over another -- in the absence of a statutory direction that this be done. The 
consistent result has been to strike down as arbitrary and illegal every at- 
tempt to discriminate among those similarly situated, where the disparate 
treatment was not reasonably related to an end specified by statute. Princi- 
pal among the cases relied upon by appellant and by this Court was Willapoint 
Oysters v. Ewing, 174 F. 2d 676, 697 (9 Cir., 1949). Suit was brought there 
by a seller of West Coast oysters to declare invalid a regulation of the Food 
and Drug Administration. The regulation prohibited the West Coast oyster 
seller from labeling his products as "oysters"; instead, it required that they 
be labeled as "Pacific oysters". The Ninth Circuit struck down this require- 
ment as arbitrary and discriminatory, saying | 


"Permitting one segment of a sea food industry to enjoy the 
exclusive use of a term naturally associated with and nor- 
mally applied to an article of food in common use under a 
common name without the most cogent reasons directly 
pertinent to the protection of the consuming public, appeals 
to us as being outside the bounds of reason and fairness. 

A purchaser who inspects the two products side by side, 
one labeled ‘Oysters’, the other ' Pacific Oysters’, would 
probably be left with the impression that the latter are in 
some form atypical, possibly not a true member of the 
oyster family. We think that the danger inherent in such 

a situation makes it manifestly unfair to that portion ofthe 
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industry discriminated against, and, to that extent we re- 
gard the requirement as arbitrary, capricious and an 
abuse of discretion." * 


In Gibson Wine Co. v. Snyder, 90 U.S. App. D.C. 135, 139, 194 F. 2d 329, 
333 (1952), this Court approved the decision in Willapoint Oysters but found 
that Gibson did not involve restriction of a technical term of value to one 
part of an industry. If it had, said the Court, it "would na [have approved| 
a limitation of the use of that name to one segment of the industry". 90 U.S. 
App. D.C. at 139, 194 F. 2d at 334. 

It will be recalled that appellant's claim of discrimination arose from 
the fact that corn and Canadian whiskies are stored in reused cooperage but 
are nevertheless permitted to claim age (to wit, "This whiskey is _ years 
old’) and need not bear the derogatory reused cooperage statement; and from 
the further fact that appellant's product was like Canadian whiskey in all 
respects. It contended that the foregoing line of authority forbade limitation 
of the age claim to certain whiskies aged in reused cooperage while denying it 
to others similarly situated. It argued that an order denying its product an 
age claim and requiring it instead to bear the statement "this whiskey stored 
__ years in reused cooperage" was outside the purpose of the statute under 
which the regulation was promulgated and constituted arbitrary and unreason- 
able discrimination. 


B. Appellees’ Contentions In the Prior Appeal 


The argument presented to this Court by appellees was: 
(1) Appellant's product was admittedly different from American-type 
whiskeys (Appellees' Brief on first appeal, No. 11,933, pp. 29, 36, 37). 


4 Other cases relied upon by appellant and/or the Court were Nolan v. Morgan, 69 F, 2d 471, 473 (7 Cir., 
1934) (an Agriculture Department regulation established as the standard for canned peas those which are canned 
in their tender, immature state. It was declared invalid because itrequired "the dry peas product to be labeled 
in a manner which would convey to the public the impression that it is a degraded and inferior article of food, 
which in fact it is not. ”); Hamilton National Bank v. District of Columbia, 81 U.S. App. D.C. 200, 203, 

156 F, 2d 843, 846 (1946) (A regulation defined the term “incorporated savings bank” in a way which had no 
relation to savings deposits on account. It was declared invalid because officers "cannot eliminate, by admin- 
istrative definition, from the statutory provision some institutions identical in all respects relating to savings 
deposits with institutions included in his definition. His attempt to do so is invalid as not in harmony with the 
statute.”) See also Waite v. Macy, 246 U.S. 606, 608-10 (1910); Morrill v. Jones, 106 U.S. 466, 467 (1882); 
Alberty v. FTC, 86 U.S, App. D.C. 238, 242, 182 F. 2d 36, 40 (1950). Hutchins Mutual Insurance Co. v. 


Hazen, 70 App. D.C. 174, 178, 105 F. 2d 53, 57 (1939); California Wine Assn. v. Doran, 28 F. 2d 80 (D. 
Cal., 1928). 

















7 

(2) Application of the regulation to that product was justified because 
of the need for "a disclosure of the difference" [Id., p. 29] between it and 
"an admittedly dissimilar American type whiskey" [Id., p. 36]. 

(3) Admitting for the purposes of the motion to dismiss that corn 
whiskey and Canadian whiskey are aged in reused cooperage but are permit- 
ted to claim age and that appellant's whiskey is similar to Canadian whiskey 
[Id., p. 37], it is nevertheless not unreasonably discriminatory to require 
appellant's whiskey to bear a reused cooperage statement while the others 
claim age, because corn, being required to be labeled "corn", is not con- 
fusable with other whiskies [Id., p. 38] and "the type designations -- Canadian 
whiskey, Scotch whiskey or Irish whiskey -- required to appear upon labels 
(27 C. F.R. Sec. 5.34) -- in themselves prevent any possible confusion in 
the mind of the consumer with American type whiskies." [Id., p. 39] 

Thus, appellees asked this Court to reject appellant's contention of 
arbitrary discrimination simply because the regulations, of which the Court 
could take judicial notice, furnished on their face, justification for the dif- 
ferent treatment given appellant's whiskey as compared with other reused 
cooperage whiskeys. | 


C. The Opinion In the Prior Appeal 





This Court, however, found the proffered justification inadequate and 
sent the matter back for trial. Relying on the cases cited above, this Court 
said that the complaint | 


"alleges facts which we cannot say do not show arbitrari- 
ness in this regard unless refuted or explained in the light 
of the purposes of the statute. The allegations are speci- 
fic with respect to unequal treatment accorded Continental's 
whiskey compared with both corn and Canadian whiskies 
stored like Continental's in reused cooperage. There well 
may be justifiable reasons for this. But they are neither 
matters of which we can take judicial notice nor of common 
knowledge * * *, Continental is entitled to opportunity to 
prove the alleged arbitrary character of the discriminatory 
treatment, which, if proved,would render the ruling unlaw- 


ful". Continental Distilling Corp. v. Humphrey, 95 U.S. 
App. D.C. 104, 109, 220 F. 2d 367, e712 a). 
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The Court made it clear that if appellant proved inequality of treat- 
ment, appellees would have to furnish some justification. And such justifi- 
cation would have to be (1) based on a relationship to the statutory purpose 
of preventing consumer deception; and (2) factual in nature -- i.e., some- 
thing besides that of which the Court shared the common knowledge or could 
take judicial notice. The holding of the Court was expressed in these terms: 


"We hold only that we are not informed by common know- 
ledge or by judicial notice that, in view of the alleged 
similarity between Canadian, corn and ‘Embassy Club’ 
whiskies, a ruling requiring the latter alone to be labeled 
*stored in reused cooperage' though the others are also so 
stored,is not unreasonably discriminatory." Ibid. 


It must be kept in mind that the "alleged similarity" between the various 
whiskies had reference to the allegation that all were stored in reused coop- 
erage. It was in that framework that this Court, though disclaiming author- 
ity to devise the precise labels tobe used, pointed out that it could 


"require that those adopted avoid arbitrary discrimina- 
tion between whiskies which are similar in respects perti- 
nent to appropriate marketing practices. [citing authori- 
ties] Should such discrimination exist, furthermore, it 
would lead to consumer deception rather than to its avoid- 
ance as sought by the statute. And one part of the trade 
would be disadvantaged in comparison with others ona 
basis not justified by a reasonable relation of the different 
treatment to the purposes of the statute. This would place 
the ruling or regulation outside the statute upon which it 
purports to rest." Ibid. (Emphasis supplied). 


IV. The Trial Below 
A. The Issues 


The issues to be tried were readily ascertainable from this Court's 
opinion. Appellant was to prove 
(1) that its whiskey was properly aged in reused cooperage; 
(2) that corn, Canadian and perhaps other whiskies were also aged in 
reused cooperage; 
| (3) that corn, Canadian and other whiskies were allowed to state age 
in the usual manner -- to wit, "This whiskey is years old"; 
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(4) that appellant's whiskey was not allowed to state age in the usual 
manner but, instead, was required to bear the statement "This whiskey 
stored _ years in reused cooperage"; 

(5) that in the whiskey market, an age claim is 2 valuable thing and 
that, in contrast, a reused cooperage statement would adversely affect the 
marketability of a whiskey. 

Such proof would, under this Court's opinion, require that appellees 
either (1) disprove it or (2) justify their denial of a valuable right to one of 
a group of similarly situated whiskies. And such justification was to be by 
way of evidence -- since the Court already had before it on the first appeal 
everything which was common knowledge or of which it could take judicial 
notice, such as Treasury regulations. 


B. Appellant's Proof 


1. Requirement of reused cooperage statement on 
appellant's whiskey is discriminatory and mis- 
leads consumer. 


That appellant has been discriminated against can no longer be contro- 
verted. Appellant established below that it has been denied the right to 
claim age for its whiskey, being required rather to state on its label, "This 
whiskey stored _ years in reused cooperage" (285); that corn whiskey and 
Canadian, Scotch and Irish whiskeys are all, like appellant's whiskey, aged 
in reused cooperage (34, 47, 55-6); that those whiskeys, unlike appellant's, 
are permitted to claim age, rather than bear the reused cooperage statement 
(27 C.F.R. Sec. 5.32 (c) (10), Sec. 5.39 (a) (1); 37); and that a whiskey like 
appellant's is properly and preferably aged in reused cooperage (34, 48-9, 
103-4). 

In addition, appellee Avis admitted that to place'a reused cooperage 
statement on appellant's whiskey would connote to the consumer that it was 


different from all whiskies which claim age (36-7). Since the proof demon- 
strates that this is notthe case--butrather that appellant's whiskey is like 
corn, Canadian, Scotch and Irish whiskies in method of aging and is like 


| 
| 


Canadian whiskey in all significant respects (infra, p. | 
| 
| 


10 ) -- the reused 
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(4) that appellant's whiskey was not allowed to state age in the usual 
manner but, instead, was required to bear the statement "This whiskey 
stored years in reused cooperage"’; 
(5) that in the whiskey market, an age claim is a valuable thing and 
that, in contrast, a reused cooperage statement would adversely affect the 
marketability of a whiskey. 
Such proof would, under this Court's opinion, require that appellees 
either (1) disprove it or (2) justify their denial of a valuable right to one of 
a group of similarly situated whiskies. And such justification was to be by 
way of evidence -- since the Court already had before it on the first appeal 
everything which was common knowledge or of which it could take judicial 
notice, such as Treasury regulations. | 





B. Appellant's Proof é | 


1. Requirement of reused cooperage statement on 
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leads consumer. 


That appellant has been discriminated against can no longer be contro- 
verted. Appellant established below that it has been denied the right to 
claim age for its whiskey, being required rather to state on its label, "This 
whiskey stored _ years in reused cooperage" (285); that corn whiskey and 
Canadian, Scotch and Irish whiskeys are all, like appellant's whiskey, aged 
in reused cooperage (34, 47, 55-6); that those whiskeys, unlike appellant's, 
are permitted to claim age, rather than bear the reused cooperage statement 
(27 C.F.R. Sec. 5. 32 (c) (10), Sec. 5.39 (a) (1); 37); and that a whiskey like 
appellant's is properly and preferably aged in reused cooperage (34, 48-9, 
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In addition, appellee Avis admitted that to place a reused cooperage 
statement on appellant's whiskey would connote to the consumer that it was 
different from all whiskies which claim age (36-7). Since the proof demon- 
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corn, Canadian, Scotch and Irish whiskies in method of aging and is like 
Canadian whiskey in all significant respects (infra, p.:10 ) -- the reused 
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cooperage statement misleads the consumer. It was for that reason, i.e., 
to prevent consumer deception, that the Alcohol Tax Unit, in 1949, pro- 
posed to amend the labeling regulations to permit whiskey like appellant's, 
distilled at over 160° proof and aged in reused cooperage, to claim age (41). 


2. Reused cooperage statement adversely affects 
marketability. 


Although appellees were loath to admit it, there can be no doubt that 
appellant is seriously "disadvantaged" by the discriminatory treatment. 
Appellee Avis and witness Huntington, Chief of the Basic Permit and Trade 
Practices Branch of the Alcohol and Tobacco Tax Division, both agreed 
that a reused cooperage statement is generally regarded in the industry as 
adversely affecting the marketability of whiskey (37, 39-40). Moreover, 
one retailer and two wholesalers testified that an age claim is a very im- 
portant factor in the sale of whiskey; that a reused cooperage statement is 
considered by consumers to have "derogatory" and "second-hand" connota- 
tions ; and that a whiskey thus labeled could not be sold in competition with 7 
those claiming age (191-2, 197, 203, 205). They said, further, that they f 
would not buy a whiskey with a reused cooperage label (191, 198, 203, 298). . 


3. Appellant's product is like Canadian whiskey 


To make its case even stronger, appellant proved that its whiskey 
was similar in all material respects to Canadian whiskey,” one of the re- 
used cooperage whiskeys permitted to claim age, so that, but for its place 
of origin, it could be classed as a Canadian whiskey: ° 

a. Witness McCabe 
_ Mr. McCabe, who directed the production of appellant's whiskey, 
described in detail the process by which it was produced (43-52). He testi- 
fied that it was generally the same as that employed in Canada (52) and 
different from the process by which American-type whiskies are produced 


5 27 C.F.R., Sec. 5.21, Class &m): “*Canadian whiskey’ is a distinctive product of Canada, manufac- 
tured in Canada in compliance with the laws ofthe Dominion of Canada regulating the manufacture of 
whiskey for consumption in Canada, and containing no distilled spirits less than 2 years old. . .” 


6 Indeed, appellee Avis testified that, if a whiskey exactly like the plaintiff's whiskey were produced in 


Canada and marketed in the United States, he would not require it to bear a reused cooperage statement on 
its label (33-4). 
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(43-4, 48-9). By "American-type" whiskies, also referred to as "conven- 
tional American whiskies", Mr. McCabe meant "bourbon whiskey, rye 
whiskey, and corn whiskey” (43). He testified further that appellant's 
whiskey was chemically within the range of Canadian whiskies (52-3), and 
very similar to Canadian in taste, aroma and color (53-4). The one factor 
common to all American-type whiskies is the distillation below 160° proof. 
On the other hand, aging in reused cooperage is practiced both in the United 
States and abroad. Thus, American corn whiskey (sold straight or as a 
component of blended whiskey) is aged in reused cooperage, as is Canadian 
whiskey (27 C.F.R. Sec. 5.21, Class 2 (a); 34; see also 123-6). 





b. Witness Barron 

Mr. Barron, a consulting chemical engineer and an expert of long and 
varied experience in the production of both Canadian and American-type 
whiskies (96-8, 110-12), corroborated McCabe's testimony that appellant's 
manufacturing process is in all significant respects similar to that by which 
Canadian whiskey is made, including aging in reused cooperage (98-101). 
He further testified that he had made organoleptic comparisons of appellant's 
whiskey with Canadian whiskeys and had found it to possess "the same general 
characteristics as all the Canadian brands, and in between the Canadian Club 
and the V.O.", both of which are brands of "Canadian whiskey" (104). The 
one thing which distinguishes appellant's whiskey from all American-type 
whiskies -- by which was meant bourbon, rye and corn whiskies -- is the 
fact that it is distilled at over 160° proof (124-5). It is when over 160° is 
reached, that the character of the particular grain tends to disappear (92-3, 
98). | 


c. Witnesses McNally, Lunham and Hayward 
Messrs. McNally, Lunham and Hayward, who had spent thirty-six, 
twenty-six, and twenty-seven years, respectively, as Canadian Excise offi- 
cers supervising Canadian distilling operations (Mr. McNally having been 
chief of that office for seven years) (129-31, 140-1, 144) testified that the 
basic Canadian manufacturing process, like that employed by appellant, 


el 
7 The word “organoleptic” is sometimes used to refer to tests used to measure taste and aroma. 
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consisted of distillation at a proof of about 188° (131-3, 142, 144) aging in 
reused cooperage (134-6, 142, 144-5) and, usually, flavoring with a small 
percentage of whiskey distilled at a lower proof (136-7). 


d. Witness Cartwright 
Mr. Cartwright, a consulting chemist of twenty-eight years standing 


(147-8), is the author of thirty or forty articles (149) and a specialist for 

the last ten years in odor and flavor evaluation and the use of trained sen- 
sory panels (149-50). He testified that he had made chemical tests of appel- 
lant's whiskey and, in conjunction with trained sensory panels, had made 
color and organoleptic tests and that he had compared appellant's whiskey 

in all three respects with six Canadian and eight "American-type" whiskies (150, 
292-3). Chemically, he said, Canadian and "American-type" whiskies were in 
different ranges, appellant's whiskey always falling within the range of 
Canadian whiskey (151). Canadian was generally lighter in color than Ameri- 
can, and appellant's whiskey was among the lightest in the Canadian range 
(152). His organoleptic panel tests showed that Canadian whiskeys are 
lighter in flavor and aroma than American-type whiskies, with appellant's 
whiskey falling among the lighter of the Canadian whiskeys. It was lighter 

in taste and aroma than all the American-type whiskies, including the Ameri- 
can blended whiskies (156-7, 164-9) (which have neutral spirits [alcohol] 


added to *American-type" whiskies to achieve lightness). See Pl.'s Ex. 7-10 


(292-5). 
e. Witness Chapleau 


Mr. Chapleau is a chemical engineer who was chief chemist and tech- 
nical adviser of the Quebec Liquor Commission in Canada for thirty-two 
years. As such, he was in charge of the chemical and organoleptic testing 
of all whiskies and spirits bought by the Commission, amounting, in the 
last year, to over $70, 000, 000 (207-8). His qualifications as an expert 
were conceded by appellees (208). Mr. Chapleau confirmed the testimony 
of the prior witnesses that the manufacturing process by which appellant's 
whiskey was made was basically the same as that employed in the manufac- 
ture of Canadian whiskey (210-12). He then testified to a "blind test'* he 
had made with appellant's whiskey, in comparison with a number of Canadian 
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and American type whiskies, showing that the taste and aroma of appellant's 


whiskey were within the range of Canadian whiskies (being lighter than some 
Canadian whiskies) and different from American-type whiskies (213-18). 


4. American-type whiskies are not confusable with some- 

Appellant's product is properly labeled ‘ghiskey". This is the type 
name required by the regulations and no other is permissible (35). The sug- 
gestion frequently made by appellees -- that appellant's product, labeled 
"whiskey" is confusable with American-type whiskies -- is refuted by the 
regulations which prescribe type names for "American-type" whiskies -- 
i.e., "bourbon whiskey", "rye whiskey", "corn whiskey", “straight whiskey", 
“blended whiskey", etc. 27 C.F.R. Sec. 5.21, Class 2. All are different 
from the type name required for appellant's product. Moreover, appellee 
Avis testified that he had never received any complaints from any consumer 
or, indeed, from anyone else, concerning the labeling or the quality of 


appellant's whiskey (32). 


ce Appellees' Proof 


Appellees' case consisted of three parts: | 


1. Witness Ryan: 


The testimony of Ryan, a government chemist, represented an attempt 





to shake the strong showing appellant had made that its whiskey was in all 
material respects similar to Canadian whiskey. He testified that, though 





appellant's whiskey was chemically and organoleptically like some Canadian 
whiskeys, it was also like some American blended whiskies (250-1). He 
said, however, that he was not an expert taster and that there were others 
more sensitive than he (250, 265). He admitted, moreover, that he had not 
made any actual comparison tests of appellant's and other whiskies (261) 

and that he could not remember the brands of the American blended whiskeys 
which were similar to appellant's whiskey (262). He finally suggested only 
one that was "somewhat similar to it" (264-5)°®> He said nothing to dispute 








8 Moreover, Mr. Ryan's suggestion that plaintiff's whiskey was both chemically and organoleptically within 
the range of both Canadian and American-type whiskies, would contradict the principle upon which are 
founded the regulations governing whiskey types, namely that certain types of whiskies have distinctive 
characteristics, so that their type designation serves to distinguish them from all others. See, e.g., 27 


C.F.R. Sec. 5.21, Class 2(m), supra, note 5, See also discussion, infra, p. 43. 
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appellant's proof that the process of manufacture of appellant's whiskey 


was in all significant respects like that of Canadian whiskey. 


2. Witness O'Neill: 

O'Neill, an attorney who had been employed by the government when 
the reused cooperage regulation was promulgated, testified, over appel- 
lant's objection (272; 274), that the regulation was intended to apply to any 
whiskies distilled under 190° proof (275); that the formulators of the regu- 
lation believed that, when a consumer was buying an American-type (or 
American, or American made, the terms apparently being used interchange- 
ably by the witness) whiskey, he expected to get a heavy-bodied, new charred 
cooperage whiskey, "even though he did not know it" (275); that they thought 
there should be something on the label of a reused cooperage whiskey to 
distinguish it from American-type whiskies (275); that those who formulated 
the regulation had determined that "the sole manner of distinguishing the 
one from the other was the designation 'whiskey' in the first place, as against 
'straight whiskey ? and the designation 'stored in reused cooperage' as 
against the designation 'aged'" (275-6). 


3. The New ''Embassy Club" 
Appellees placed in evidence, over appellant's objection (254-6), two 


bottles of a whiskey produced by appellant which is different from the whis- 
key involved in this suit and which was not affected in any way by the Avis 
ruling involved in this suit (Defendants' Exh. 2 and 3). This evidence was 
offered to show that there was something with which appellant's whiskey 
would be confused by consumers and it was the only evidence offered for 
that purpose. The record shows that the whiskey in these exhibits bears 
the same label as the Embassy Club whiskey which was the subject of the 
Avis ruling (90). The record also shows that this new Embassy Club is a 
corn whiskey distilled below 160°, aged in reused cooperage and treated 


with activated carbon in such a manner as to alter its characteristics and 


9 anvA merican-type whiskey, after aging for two years, is called “straight” --i.e., “straight whiskey”, 
"straight bourbon whiskey”, etc. 27 C.F.R. Sec. 5.21, Class 2(b) to (f). 
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change its class and type, so that it could no longer be called "corn whiskey” 
but only "whiskey" (91, 298). The new Embassy Club) though heavier in 
body and taste than the original Embassy Club and than Canadian whiskey, 
is nevertheless lighter than American-type corn whiskey and markedly 
lighter than bourbon or rye (89-92, 248, 286-7). On March 24, 1954, 
appellee Avis endorsed the original Embassy Club certificate of label 
approval to authorize the use of the label on the new whiskey (288-91). The 
original Embassy Club whiskey is no longer on the market (107, 262-3) 
while the new Embassy Club is (90). Appellees knew, when they were 
making their tests of appellant's whiskey, that the new Embassy Club was 
not involved in this suit (254). There is no showing that both kinds of 
Embassy Club whiskey were ever marketed in the same place at the same 





time. 


V. Judge Schweinhaut's Oral Opinion 


At the close of the case, the trial judge delivered an oral opinion 
deciding the case against appellants (277-82). His reasoning was as follows: 

1. Although imported whiskeys, whichare like appellant's, are storedin 
reused cooperage and there is discrimination in that such imported whiskeys 
are permitted to claim age, that is not unreasonable discrimination because 
Congress did not make the statute applicable to foreign whiskeys. 

2. As for "corn" whiskey, which is also stored in reused cooperage 
and which is American-made, its aging in reused cooperage is traditional 
and "we must assume that the administration * * * has found it to be a fact" 
that the consumer knows this. 

3. The Embassy Club whiskey here involved is a light-bodied whiskey 
made in the United States but "akin to Canadian-type", and is different from 
the American-type whiskeys made in the United States. Whether or not the 
placing of a reused cooperage statement, as opposed to an age claim, on 
appellant's whiskey would inform the consumer of the difference, the Court 
does not know, but it would place the consumer on notice to inquire of the 
dealer, who would then inform him. 

4. In addition to the Embassy Club whiskey involved here, appellant 
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has a "heavy-bodied", "American-type" whiskey which is sold under an 
identical label. The consumer, wanting one or the other of these two whis- 
keys, could not tell from the label which he was getting. The reused coop- 
erage statement would remedy this situation. 


VI The Findings of the Trial Court 


The findings of the Court below may be summarized as follows (308 
et seq. ): 

"Traditional American whiskeys" are heavy-bodied, are distilled 
below 160° proof and are aged in new cooperage,! except for corn whiskey 
which is aged in reused cooperage (No. 1, 2)."° Canadian whiskies are 
"traditional" products of Canada. They are light-bodied, are distilled at 
over 185° proof and are aged in reused cooperage (No. 4, 5). The taste and 
aroma of both "traditional American" and "Canadian" whiskeys are known 
to the trade and to the public (No. 2, 5). The principal differences between 
these two classes of whiskey are that the "traditional American" whiskeys 
are distilled at a lower proof than the "Canadian" and are aged in new coop- 
erage rather than reused cooperage, except for corn whiskey which is a 
"traditional American" whiskey aged in reused cooperage (No. 9). 

: The original Embassy Club is a product produced by appellant at a 
proof above 185° and aged in reused cooperage. It is different chemically 
and in taste and aroma from "traditional American" whiskies and is like 
Canadian whiskies and like "American spirit blends" (No. 6, 7, 8). 

Without the reused cooperage statement, there would be nothing on the 
label of appellant's whiskey to show that it is different from "traditional 
American" whiskeys (No. 9). Since the consumer buying an American 
whiskey expects to get a "traditional American" whiskey which is heavy- 
bodied, he will be deceived if he buys an American whiskey and finds it to 
be light-bodied. To enable the consumer to know that a non-"traditional" 
American whiskey is not heavy-bodied, the reused cooperage statement is 
required (No. 10, 15). Such statement adversely affects the marketability 


10 This and the following refi : 7 
g teferences, designated as “No. , tefer to the respective paragraphs of the 
Findings of Fact below (308, et seq.). nF: : e ame 
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of a whiskey on which it appears (No. 17). It is not, however, required of 
other reused cooperage whiskies -- such as corn, Canadian, Scotch and 
Irish -- because they bear type designations which are "known" to the trade 
and to the consumer (No. 18, 19), although "the public is not familiar with 
the manufacturing processes by which the characteristics [ of corn whiskey| 
are derived (No. 2). 

There are two additional findings. One states that whiskies stored in 
reused cooperage do not mature as rapidly as whiskies stored in new cooper- 
age (No. 3). No reference is made to the fact that, regardless of this 
finding")? reused cooperage whiskies may claim age for the entire period 
of their storage just as do new cooperage whiskies. (27 C.F.R. Sec. 5.1(j). 
Nor is mention made of appellee Avis' concession that appellant's whiskey 
matures in reused cooperage no less than the imported whiskeys which 
claim age (34). 

The second of these findings states that there have been two Embassy 
Club whiskies on the market which bore identical labels, but which differ in 
taste, aroma and body (No. 20). 


The conclusions of law which are of importance are those numbered 4 
to 7 (312 et seq.). They are to the effect that the Federal Alcohol Adminis- 
tration Act does not require that labeling regulations for domestic and foreign 


whiskies be uniform; that there is a need to distinguish between "traditional 
American" whiskies and other American whiskies; and that it is not unreason- 
able to require appellant's whiskey to bear a reused cooperage statement 
while corn, Canadian, Scotch and Irish whiskies, which are also reused 
cooperage whiskies, need not bear the statement. 


STATEMENT OF POINTS | 
1. The trial court erred in thinking it could apply different standards 





to imported than to domestic whiskeys. | 
2. The trial court erred in thinking there was evidence that the type 
names or characteristics of corn, Canadian, Scotch and Irish whiskies are 


"known to the consumer". 


11 The evidence of record does not support this finding. What would be factually correct would be the 
following: Light-bodied whiskeys undergo the same degree of chemical change in a given period of aging in 
reused cooperage as heavy-bodied whiskeys do in charred new cooperage for the same. period. However, they 
acquire less wood-extractive than is acquired by heavy-bodied whiskeys from new charred cooperage (101-2). 

I 
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3. The trial court erred in finding that the reused cooperage state- 
ment was either necessary or informative; it erred further in thinking it 
had no laternative but to uphold appellees’ choice of what was adequate to 
give notice to the consumer. 

4. The trial court erred in disregarding the uncontroverted evidence 
establishing that appellees have discriminated against appellant without 
any reasonable relation to prevention of consumer deception. 


SUMMARY OF ARGUMENT 


I. The Federal Alcohol Administration Act does not support the 
trial court’s conclusion that "Congress has not seen fit to deal with import- 
ed whiskies as it does with home-made whiskies". Indeed, the Act clearly 
applies with equal force to both imported and domestic whiskies. There is, 
therefore, no statutory justification or license for such administrative 
treatment of a domestic product as discriminates against it and in favor of 
foreign whiskies which are similar to it in all material respects. 

Il. The trial court justifies the requirement of a reused cooperage 
statement for appellant's whiskey, while permitting all other reused cooper- 
age whiskies (corn, Canadian, Scotch and Irish) to claim age, by finding that 


the type designations and characteristics of the latter whiskies are known to 


the trade and the consuming public; and therefore there is no need to announce 
that the barrels in which they age’ are reused. But no evidence was intro- 
duced as to consumer knowledge. Indeed, appellees conceded that they did 
not even contend that the type designations of the various reused cooperage 
whiskies convey to the consumer any information about reused cooperage. 

As for what the trade knows (and can tell the consumer), the evidence shows 
that all the retailer knows about reused cooperage is that a whiskey so labeled 
is unsaleable. 

Il. The evidence shows that, whatever need there may be to distinguish 
appellant's whiskey from the "conventional" or "traditional" American- 
type whiskies ("rye whiskey", "bourbon whiskey", "corn whiskey", 

"straight whiskey", "blended whiskey", etc.) is satisfied by the designation 
of appellant's product merely as "whiskey", as compared to the more 
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elaborate designations of the other products. Though appellant's whiskey 


by reason of its distillation at high proof, is much lighter-bodied than 
American-type whiskies, the requirement that appellant's whiskey state 
reused cooperage while the others claim age conveys no information as to 
the difference in body. The reused cooperage statement tells the consumer 
that appellant's product differs from all the American-type whiskies, as 
well as the foreign whiskies which claim age, in respect of method of 
storage. That information, however, is false, for a very substantial 
portion of American-type whiskey (viz. corn whiskey, as well as all the 
Canadian, Scotch and Irish whiskies sold in the United States) is aged, just 
like appellant's whiskey, in reused cooperage. The reused cooperage state- 
ment on appellant's whiskey, therefore, would mislead rather than inform 
the public. The trial judge, indeed, was conscious of the defects of the 
reused cooperage labeling requirement, but erroneously thought he had no 
alternative but to uphold it. He ignored the point of this Court's opinion 

on the prior appeal that, though the court "may not itself devise the ap- 
propriate regulations or labels, * * *it may require that those adopted 
avoid arbitrary discrimination between whiskies which are similar in 


respects pertinent to appropriate marketing practices * * *." 95 U.S. 

App. D.C. at 109, 220 F. 2d at 372. | 
IV. Appellant proved what it had alleged in its complaint: (a) that 

its product was forbidden to claim age and was required, to its detriment, 


to bear a reused cooperage statement, while other whiskeys similarly 
aged in reused cooperage, both foreign and domestic, are permitted to 
claim age and make no reference to reused cooperage; (0) that its product 
was similar to Canadian whiskey in all material respects -- method of 
manufacture (including aging and proof of distillation), chemical analysis, 
color, taste and aroma, but that Canadian whiskey is permitted to claim 
age and is not subjected to the reused cooperage labeling requirement. 
Appellees offered no contrary evidence as to either of the foregoing propo- 
sitions. Nor did they justify the discrimination thus proven. In an attempt 
to justify the discrimination, they offered, as proof of confusability of 
appellant's whiskey with American-type whiskies, a similarly-labeled 
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non-American-type reused cooperage whiskey. Even if this were relevant 
evidence of confusability, the application of the reused cooperage labeling 
requirement to one but not the other of the two reused cooperage whiskies 
(sold at different times under the brand name "Embassy Club") would 
ignore the real differences between the products and proclaim non-existent 
ones. As this Court said on the first appeal, it "would lead to consumer 
deception rather than to its avoidance as sought by the statute." 95 U.S. 
App. D. C. at 109, 220 F. 2d at 372. The only other purported justifica- 
tion of the discrimination was by way of inadmissible testimony of a former 
government lawyer as to the administrative intent in promulgating the reused 
cooperage regulation. That testimony added nothing to the words of the 
regulation itself. Those words were considered by this Court on the first 
appeal and were found wanting as a justification of discriminatory treat- 
ment. 
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ARGUMENT 
Rarely has there been a decision so built upon misconception of law 


and the assumed existence of non-existent facts as the one below. Given 
a clear mandate by this Court to try an issue of discrimination between 





appellant's whiskey, on the one hand, and corn and Canadian whiskies on 
the other, the trial judge started with the error that Canadian whiskey was 
outside his ken; moved on to the conclusion, based on no evidence, that 
corn, Canadian, Scotch and Irish whiskies need not bear reused cooperage 
statements because their type names and characteristics are "known" to 
the consumer; and ended with the startling proposition that, though the 
reused cooperage statement was not in any way informative to the con- 
sumer, it was understood by retailers who could tell consumers what it 
meant--this in the face of an express disclaimer by the only retailer wit- 
ness that he had any idea what it signified. 
Appellant's product is as much entitled to claim age as are corn, 
Canadian, Scotch, Irish and Scotch type?* whiskies. No reasonable basis 
exists for requiring it alone, of all these reused cooperage products, to 
bear a legend which disastrously affects marketability. In fact, shortly 


before appellant concluded its case, the trial judge had "a very strong 


feeling" that the regulation was discriminatory and was invalid, as applied. 
He gave this illustration of what he meant: 


"A given consumer goes into a liquor store ***, 

[The words "reused cooperage" on a label] may turn 
him away from the brand that, let us assume, he 
asked for. Having asked for it and the dealer puts it 
on the counter, he looks at it and he turns it over and 
on the back he sees the back label and he finds that 
this has been aged in reused cooperage. | 


"It could very well be that that would turn him away 
from the product that he came in there to ask for, and 
he would say, "Well, give me Canadian Club’, for 
instance. | 


"And he looks at the labels on that and he does not find 


12 97 CFR Sec. 5.21, Class 2, par. (n). “Scotch type” whiskey, briefly, is a “Scotch” whiskey made 
outside the British Isles. 








does he, 'Reused Cooperage’ on the label? 
"MR. STRICKLER: He does not, your Honor. * * * 


"THE COURT: Right. So what has that got to do with 
it? It has got to do with the basic purpose of the statute. 
. and the regulation, consumer deception. This 
label, required as it has been, turned a man away from 

one product toward another. He buys No. 2 and the 
reason he does not buy No. 1 is because he finds that 
it has been aged or stored in reused cooperage. But 
he does not know when he buys No. 2, which is what 
he actually does buy, that that, too, has been aged or 
stored in reused cooperage. 


"If that is not consumer deception, what the heck is?" 
- Emphasis supplied). 


How the trial judge changed his mind and found a''reasonable'basis for 
the reused cooperage regulation--and the errors he committed in doing so 
--will be set forth below. 


I. 
The Trial Court Erred in Thinking it Could Apply Dif- 
ferent Standards to Imported than to Domestic Whiskies. 


It was on December 6, 1955 that the trial judge spoke of his "strong 
feeling” that the reused cooperage regulation made for consumer deception. 
On December 7, there was what, in retrospect, appears to have been a 
harbinger of change. He said at that time: 


"Why does the one have to say * * * |"'stored in reused coop- 
erage" and three others or six maybe..., donot have 
to say it? That is what has been giving me and still is giv- 
ing me trouble with this case all along. I think it tends to 
consumer deception rather than away from it, unless we 

say that since this is a whiskey with which we are dealing 
here which is made in America, different standards apply 
** * 't (273-274 ) (Emphasis supplied). 


Clearly, on December 7, the trial judge thought that, unless "different 
standards apply" to foreign than to domestic whiskies, the dissimilar treat- 
ment of appellant's product deceived the consumer. Two days later, with 


nothing besides closing argument intervening, he concluded that "different 


standards" did apply and found for appellees. 
. The trial judge's view is stated clearly in his oral opinion, which 
was handed down on December 9. At the very outset, he set the limits 
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for his consideration of the problem before him: 


"Now the Congress dealt in terms of the statnte with 


whiskies made in the United States and not those imported 
into the United States, and that is the business of the 
Congress and not the business of the Court.; But, of course, 
when we deal with what the Congress dealt with, whether 
American made whiskies shall be regulated in one manner 


or another, we come necessarily to the question of dis- 
crimination * * *"' (277-8) (Emphasis supplied). 


In his view, Canadian and other foreign whiskies were outside the scope of 
the labeling provisions of the Federal Alcohol Administration Act. He then 
compared, not what this Court had instructed him to compare--to wit the 





"unequal treatment accorded Continental's whiskey compared with both 
corn and Canadian whiskies stored like Continental's in reused cooperage" +% 


--but only corn whiskey and appellant's whiskey. His reason: 


"Congress has not seen fit to deal with imported whiskies 
as it does with home-made whiskies" (281). 


Such a reading of the Federal Alcohol Administration Act was not only 
unprecedented. It was plain and egregious error. Counsel for appellant 
arose at once to tell the Court that "the power of the Alcohol Tax Unit to 
regulate the labels of whiskey made in Canada is coextens ive with and 
equal to the power of the Alcohol Tax Unit to regulate and control the labels 
with respect to American made whiskey" (283). Nevertheless, the Court 
persisted in its action. The error having crept into the case by judicial 
fiat, appellees set out to defend it. They submitted to the Court as para- 
graph 4 of the "Conclusions of Law," ‘* the following: 


"The Act *° does not require that labeling regulations 
for domestic whiskies and foreign whiskies be uniform 
or identical." (312). 


The conclusion, drafted by appellees and adopted by the Court, seeks to 
change the meaning of the Court's ruling because that ruling, as stated, 


iS Continental Distilling Corp. v. Humphrey, 95 U.S. App. D.C, at 109, sie F, 2d at 371. 


oe Appellant's objections to these findings, and particularly to conclusion of|law 4, were strenuous and 
extended, The trial judge held up his findings for some months and then, on application of appellant on 
March 20, 1956, set the matter down for reargument. But the illness of the trial judge intervened and re- 
argument was put off, Subsequently, on May 16, the trial judge denied reargument and signed the Govern- 
ment's findings without a single change. See docket entries in record on file. 


15 The Court obviously meant the Federal Alcohol Administration Act, 27 U.S.C. Sec. 201 et seq, par- 
ticularly Sec, 205(e). 
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was indefensible. As written, the conclusion intimates that the "different 
standards" for domestic and imported whiskies are the result -- not of 
exemption of imported whiskies from the statute, as the Court said -- but 
of something in the statute which authorizes "different standards." In 
whatever manner it is viewed, the conclusion that "different standards" 
apply is error going to the heart of the case and requiring reversal. 

The Federal Alcohol Administration Act applies in the same terms, 
in specific and unmistakable language, to imported and domestic whiskies. 
And this Court, in sending the cause back for trial, read the statute and the 
regulations as applicable to both imported and domestic whiskies. 


A.. The Federal Alcohol Administration Act 
Section 5(e) of the Federal Alcohol Administration Act, 27 U.S.C. 
Sec. 205(e), provides that it is unlawful 


"to sell or ship . . . or otherwise introduce in interstate 
or foreign commerce, * * * or to remove from customs 
custody for consumption, any distilled spirits * * * unless 
such products are. . labeled in conformity with" 


regulations promulgated by Treasury to prevent consumer deception (Em- 
phasis supplied). 

| Since the Act deals with all sales in "interstate or foreign commerce", 
it is applicable to imported as well as to domestic whiskies. The standards 
set out in the statute make no distinction between imported and domestic 
whiskies. The regulations regarding labeling are to be such 


(1) as will prohibit deception of the consumer with re- 
spect to such products or the quantity thereof and as will 
prohibit, irrespective of falsity, such statements relating 
to age, manufacturing processes * * * as the Secretary 
of the Treasury finds to be likely to mislead the con- 
sumer; (2) as will provide the consumer with adequate 
information as to the identity and quality of the products 
wie MEDIC. 


There is not even a suggestion that imported whiskies are to be treated dif- 
ferently from domestic whiskies. There is a single, uniform standard for 
both. 

The Act's legislative history reveals no underlying purpose of dis- 
tinguishing between domestic and foreign whiskies. It points to both as the 
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subject of regulation for the same reasons and in the same way. The bill, 
H.R. 8870, was referred to by the House Ways and Means Committee as, 





inter alia, one "to regulate interstate and foreign commerce". H. Rep. 
No. 1542, Federal Alcohol Control Bill, 74th Cong. Ist Sess., July 17, 
1935, p. 1. Among the reasons for its enactment, the committee pointed 
to the fact that 


"Six hundred and twenty concerns are actively engaged in 
the importation of alcoholic beverages. During the calen- 
dar year 1934 these concerns brought into the United States 
a total of approximately 11 million gallons of alcoholic 
beverages, valued at some 48 million era " Id. at 

p. 2 (Emphasis supplied). 


It was pointed out that existing law was inadequate to "prevent the use of 








the facilities of interstate and foreign commerce. . . to carry on... 
deceptive practices" Id. at p. 3. Under it, "the consumer cannot be pro- 
tected from deceptive labeling practices". Ibid. | 
In its detailed analysis of the portion of the bill dealing with "unfair 
competition and unlawful practices", the committee said it was applicable, 
without qualification, to "distillers, rectifiers, blenders and other producers 
., importers and wholesalers |etc.]," Id. at p. 10. With specific re- 
gard to the labeling provisions of the Act: | 


"Provision is made to enforce the labeling requirements at 
the source by means of certificates of label approval to be 
issued by the Administrator and to be enforced by internal- 
revenue and customs officers". Id. at p. 13 (Emphasis 
supplied). | 
Enforcement of labeling requirements by "customs officers" obviously has 
reference to enforcement of the Act's labeling requirements on whiskies 
coming into the United States from abroad. Clearly; the Act's legislative 
history demonstrates that foreign and domestic whiskies are equally sub- 


ject to regulation pursuant to a single set of statutory standards. 


B. The Regulations 
Nor do the regulations promulgated by Treasury evidence that they 

are the product of dual standards. The only general exemption from cov- 

erage is with regard to exports. And here the language is plain: "These 





regulations shall not apply to distilled spirits for export." 27 CFR Sec 5.80. 
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The attempt of the regulations to reach all whiskey sold in the United 
States is clear. Thus, Article IM of those regulations, which is entitled 
"Labeling Requirements for Distilled Spirits", states in section 30, 27 
CFR Sec. 5.30, that its requirements are applicable to goods sold or re- 
ceived in "interstate or foreign commerce" or "removed from customs cus- 
tody". For example, all whiskies, whether foreign or domestic, are eq- 
ually bound by the prohibition against alteration of labels, id. at Sec. 5.30 
(b), and against misbranding, id. atSec. 5.31. All must bear certain 
mandatory label information, such as the brand name, the class and type, 
the alcoholic content, the percentage of neutral spirits, etc. Id. at Sec. 
5.32 et seq. All are forbidden to bear misleading brand names. Id. at 
Sec. 5.33. And all whiskies, "foreign or domestic", must state age un- 
less they are more than four years old. Id. atSec. 5.39(a). 

The sample forms set out in the regulations include forms for Scotch 


whiskey, Irish whiskey and Canadian whiskey. With regard to each, the 


regulations specify what is "required to be stated", what 'must appear if 
applicable", and what "may, but need not, appear". Circular Letter Pre- 
scribing Form of Government Label for Distilled Spirits (Revised), FA-166, 
Feb. 11, 1939, CCH, Liquor Control Law Reporter (Federal), par. 3762 

to 3764. 

Nowhere in the regulations is there even the slightest indication that 
domestic whiskies are to be treated differently from foreign whiskies with 
regard to characteristics which they share with such whiskies. Certainly, 
the type designations "Canadian whiskey", "Scotch whiskey" and "Trish 
whiskey” may be confined to those foreign whiskies, because such state- 
ments serve to distinguish them in respects in which they are different. 
The question here is: may domestic and foreign whiskies be treated dif- 
ferently in respects in which they are the same? [If foreign whiskies are 
permitted to bear an age statement, "This whiskey is _ years old", may 
a domestic whiskey, like one of them in ail respects and,aged. like all of 
them in reused cooperage, be required to bear the legend, 

"This whiskey stored _ years in reused cooperage," 
a legend which, the trial court found, "would adversely affect ...|the] 








27 
marketability" of a whiskey whose label bore it?”° 


C. The Prior Opinion of This Court 


When we came before this Court in 1954, it was not even suggested 
by appellees that the Act was not applicable to imported whiskeys, or that 
the Act itself contemplated, either expressly or impliedly, that foreign 
products were to be subject to different standards than domestic products. 
This Court held that the allegations of the complaint "are specific with 
respect to unequal treatment accorded Continental's whiskey compared 
with both corn and Canadian whiskies stored like Continental's in reused 
cooperage."" Continental Distilling Corp. v. Humphrey, 95 U.S. App. 
D.C. at 109, 220 F. 2d at 371-2. The Court specifically stated that if 
there were "justifiable reasons for this" differential treatment, those 





reasons were not "matters of which we can take judicial notice’. Ibid. If 
this Court had felt that imported whiskies were not Subject to the Act, or 
that the Act itself set up two standards for whiskey labeling--one for Ameri- 
can-made and another for imported products--there would have been no oc- 
casion to include Canadian whiskey in the matters to be scrutinized at trial 
— because the statute is something of which thts Court ''can take judicial notice." 
The action of the Court below, in using as one of its principal bases 
for decision the premise that imported whiskies were not "dealt with" by 
Congress or that Congress set up different standards for regulation of 
foreign and domestic whiskies, was error. The statute no more authorizes 
different standards for foreign whiskies comparable to domestic whiskies 
than it does for comparable domestic whiskies. The plain effect of the de- 
cision below is to confine to one part of the distilling industry, and deny 
to another, the right to claim age for comparable whiskey. It accomplishes 
what this Court said in Gibson Wine it would not approve: "a limitation of 
the use of" a valuable trade term "to one segment of the industry."" Gibson 
Wine Co. v. Snyder, 90 U.S. App. D.C. 135, 139, 194 F. 2d 329, 3% 
(1952). 


16 Finding of Fact No. 17 (311). 
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If. 
The Trial Court Erred in Thinking There Was Evidence 
That the Type Names or Characteristics of Corn, Canadian, 
Scotch and Irish Whiskies Are "Known to the Consumer". 


Once we pass the incorrect premise that calls for different treatment 
of imported and domestic whiskies, we find the gist of the Court's findings 
is this: “even though both domestic products | appellant's and corn whiskey] 
are stored in reused cooperage";*’ and "even though the domestic and 
foreign products | appellant's and Canadian whiskey] are akin in taste, aroma, 
and other characteristics"; and even though all are stored in reused cooper- 
age,‘® the discrimination among them is justified by the fact that the whis- 
kies other than appellant's bear type designations and have characteristics 
which "are known to the consumer", which are "known to the trade and the 
public”. 39 

It will be recalled that the principal purpose of.the proof regarding-the 
identity of appellant's product and Canadian whiskey (as a type) was 
to demonstrate . factually that there was no more reason to require 
appellant's product to state its method of aging than to require it of the 
Canadian counterpart. If the consumer was in no way deceived by not being 
informed as to the aging method for Canadian whiskey, how could he be de- 
ceived if no more information were required as to appellant's method, which 
is entirely similar? 

Appellee's proof supplies no answer, though the findings adopted by 
the Court below purport to. The findings state that corn, Canadian, Scotch 
and Irish whiskies need not bear a reused cooperage statement because 
they bear type designations which "are known to the consumer" and because 
their characteristics are "known to the trade and the public". 


The evidentiary basis for these findings does not appear. Nor can it, 


because no consumer or member of the public testified as to what was "known" 


1 C onclusion of Law No. 6 (313). 


TEs tga GNo a 5 CS23): 


Findings of Fact No. 2, 5, 18, 19 (308, 311-12) 
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to him regarding anything. Nor did anyone else testify as to what he knew 
about what consumers or others knew about the type designations or char- 
acteristics of the whiskies in question.” The only attempt made by the 
Government to elicit testimony of this general nature was on Cross-ex- 
amination of the witness Blumenthal, a liquor retailer, as follows: 


"Q. If there is no statement on that particular type of whiskey 
| appellant's product] stating storage in reused cooperage, 
then does the consumer getting the product think that he 
is getting . . . the normal domestic American whiskey ? 


"A. I do not know." (200-201). | 


If there is no evidence to support the finding, what is its origin? It 


may be traced to the Court's oral opinion at the close of the case. Ad- 
dressing himself only to corn whiskey because he believed Congress had 
"dealt in terms of the statute with whiskeys made in the United States and 
not those imported into the United States" (277), he said 


"The administrative agency says that the public is gener- 
ally familiar with the fact that it is manufactured in reused 
cooperage. Whether or not that is so I, as an individual, 
cannot say, nor can I take judicial notice of'it. However, 
we must assume that the Administration, through its ad- 
ministrative agency, has found it to be a fact. But, whe- 
ther or not they have, we approach the question of: Having 
found it to be a fact, is it reasonable." (278). 


Stripped of the indecision which surrounds it, the only basis for the 





finding that the type designation "corn whiskey" is "known to the consumer" 
(Conclusion of Law 6, 313) appears to be something that appellees say 

the public knows--that corn whiskey is aged in reused|cooperage. No proof 
appears in the record--not even proof that appellees administratively found 





it to be a fact. Only appellees’ counsel says so. | 

Had the trial judge not excluded Canadian, Scotch and Irish whiskies 
from consideration because of his faulty construction of the statute, it seems 
fair to say that he would have found as to each of them, just as he did as to 
corn whiskey, that it has characteristics which are "known to the trade and 
the public" and bears a type name which is "known to the consumer". 


20 the only testimony as to the characteristics of whiskey was that of expert witnesses-- McCabe, Barron, 
Chapleau, etc. Supra pp 10 et seq. 
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Yet there is no evidence to support this assertion. The tenor of the 
evidence is one of explicit rejection of the proposition that the consumer 
knows anything about the type names or characteristics of whiskies. Ap- 
pellees specifically said they did not contend that those type names conveyed 
any information to the consumer regarding cooperage.** And the trial court 
found that the public is not familiar with the manufacturing process by which 
the characteristics are achieved (Finding No. 2 | 308]), among which pro- 
cesses must be included aging in reused cooperage. 

Having failed to produce a single witness or a shred of evidence as to 
whether the type designations or characteristics of corn, Canadian, Scotch 
or Irish whiskies "are known to the consumer" or "known to the public” or 
what such knowledge is, appellees can hardly invoke their expertise to 
remedy the deficiency. We must assume that the trial court's findings re- 


garding such knowledge are inadvertent errors. 


Ill. 


The Trial Court Erred In Finding That the Reused 
Cooperage Statement Was Either Necessary or Informative. 


There is a third set of premises upon which the trial judge sought to 
base his decision. These were: (a) that the label on appellant's product 
does not set it apart from "traditional American whiskeys" (Finding No. 

9 | 309}); (b) that the reused cooperage statement would put the consumer 
on notice that appellant's product is different from "the traditional Ameri- 
can whiskies" (id. No. 10, 17309, 311]); and (c) that unless such notice 
is given, the retailer will think that any domestic whiskey will have the 
characteristics of a "traditional heavy-bodied American whiskey" (Id. No. 
15 |310]). Each is erroneous on both legal and factual grounds. 


21 
Before trial, appellant asked appellees to answer the following interrogatory: 


“No. 2. State whether the Defendants (appellees’) contend that the type designations 
"Canadian Whiskey or blended Canadian whiskey, Scotch whiskey or blended Scotch 
whiskey, Irish Whiskey or blended Irish Whiskey or corn whiskey" appearing on the 
label of a bottle of whiskey convey any information to the average American con- 
sumer as to-the nature of the cooperage in which such whiskies were aged. If so, 
state precisely the information the Defendants (appellees) claim is conveyed to:the 
consumer by-each of the aforesaid type designations." 

Appellees? answer was "No". Both question: and answer were read into the record of the trial below (28). 
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A. The Type Name "Whiskey" Distinguishes Appellant's Product From 


"Traditional American Whiskies". 


The trial court was in error when it found that the label on appellant's 
product does not set it apart from "traditional American whiskies". The 
fact is that it does, and this appears from the face of the regulations them- 
selves. | 

The phrase "traditional American whiskies", which is interspersed 
throughout the findings, while not defined either by the Court or by any 
witness, is shown by the testimony to have been used as synonymous with 
"conventional" or "typical" American whiskies--with bourbon, rye, corn 
and straight whiskies. ?* And those, in turn, are what the regulations de- 
scribe as "American type" whiskeys. | 

What is "American type" and what is not becomes relevant because 
the regulations provide for certain mandatory label requirements. One 
of these is that the label designate the kind of whiskey contained in the 
bottle. The designations best known in this country are "bourbon", "rye", 

| "straight", "corn" and "blended whiskey". All these are "American type" 
: whiskies and are so classified by the regulations.** Each of them is defined 


22 ¢S, ¥6- 49 
See, e.g., . - : There is considerable question whether appellant's product is not just 
as “traditional” an American product as the other whiskies named above. A product like it was known in 
: the United States in the late nineteenth century, See Opinion of President Taft, reprinted at pp. 64 et seq 
o' appellees* brief on the first appeal, No. 11,933. | 


23° 27 CFR Sec 5.21, Class 2 provides (after defining “whiskey”): “Those types of whiskey specifified in 
subsections (a) through (j) below shall be deemed ‘American type" whiskies. 
(a) ‘Rye whiskey’, “bourbon whiskey”, ‘‘wheat whiskey’, ‘malt whiskey’, or rye malt whiskey‘ 
*** "corn whiskey’ ** * 
(b) ‘Straight whiskey’ *** 
“ (c) “Straight rye whiskey’ *** 
| (d) (1) “Straight bourbon whiskey‘ * * * 
| (2) “Straight corn whiskey‘ * * * 
(e) “Straight wheat whiskey’® *** 
(f) ‘Straight malt whiskey* and ‘straight rye malt whiskey’ ** * 
(g) “Blended whiskey" ** * 
(h) “Blended rye whiskey". . ., ° Blended bourbon whiskey’. . ., ‘Blended corn whiskey’ 
. . . Blended wheat whiskey". . ., ‘Blended malt whiskey’. . . or ‘Blended 
rye malt whiskey’ *** 
(i) ‘A blend of straight whiskies’ ** * 
(j} *S pirit whiskey’. " 
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ina certain way--i.e. as the product of a specific type of grain, distilla- 
tion in all cases at below 160° proof and aging in new cooperage for some 
whiskies, aging in reused cooperage for others." Whiskies conforming to 
these definitions must, as a matter of law, bear the type names associated 





with them. The distiller has no choice in the matter. 

| Non "American-type" whiskies fall into two general categories: 
foreign and domestic. The foreign whiskies bear type names such as 
"Scotch", "Irish", "Canadian". 27 CFR Sec. 5.21,class 2(k), (1), (m). 
All may be distilled at over 160° proof and all are aged in reused cooperage. 

Appellant's product is a domestic whiskey which is not "Ameri- 

can type''--because it is distilled at a proof in excess of 160°. If it had 
been distilled below 160°, it would have been classed as "corn whiskey" 
and would be "American-type”. But since it was not, it is required, under 
the regulations, to describe itself as "whiskey".”> No modifying term is 
permissible. Appellant may not call it "light-bodied whiskey" or "high 
proof whiskey" or "over-160° proof whiskey" or any other name which 








might more adequately inform the consumer as to the kind of whiskey in 
the bottle. 

Obviously, the term "whiskey", which appellant's product must bear, 
is not confusable with "bourbon whiskey", "rye whiskey", "corn whiskey", 
"straight whiskey" or with any of the other "American type” names. 26 
There is not a single bit of evidence in the record which even suggests that 


24 For example, 27 CFR Sec, 5.21, Class 2 provides: 
"(a} "Rye whiskey’, “bourbon whiskey’, ‘wheat whiskey’, ‘malt whiskey’, or ‘rye malt 
whiskey" iswhiskey which has been distilled at not exceeding 160° proof from a fer- 
mented mash of not less than 51% rye grain, corn grain, wheat grain, malted barley 
or malted rye grain, respectively, and if produced on or after March 1, 1938, stored 
in charred new oak containers; and also includes mixtures of such whiskeys where the 
mixture consists exclusively of whiskeys of the same type. ‘*Corn whiskey’ is whiskey 
which has been distilled at. not exceeding 160° proof from a fermented mash of not 
less than 80% corn grain, stored in uncharred oak containers or reused charred oak 
containers, and not subjected, in the process of distillation or otherwise, to treatment 
with charred wood; and also includes mixtures of such whiskey.” 


— “Whiskey” is defined as an “alcoholic distillate from a fermented mash of grain distilled at less than 
190° proof in such manner that the distillate possesses the taste, aroma, and characteristics generally at- 
tributed to whiskey,” 27 Code Fed, Reg. Sec. 5.21, Ciass 2. 


26 is equally obvious that the term “whiskey” is not confusable with the type names “Scotch Whiskey”, 


"Irish Whiskey”, or "Canadian Whiskey”. 


{ 
7 
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the designation "whiskey" can be confused with the more specific desig- 
nations. Indeed, appellees' witness O'Neill, testifying over appellant's ob- 
jection, said that "in the end the sole manner of distinguishing the one 
| American-type] from the other | whiskey like appellant's] was the desig- 
nation 'whiskey' in the first place, as against 'straight whiskey’ and the 
designation 'stored in reused cooperage' as against the designation ‘aged’ " 
(275-6). He gave no explanation of why a reused cooperage statement 





was required when the designation "whiskey", without more, sufficed to 
distinguish appellant's from "American-type whiskies”. Nor did anyone 
else. | 
The designation "whiskey" sets appellant's product apart from "tradi- 
tional American whiskies" because all such whiskies bear more specific 
type names. The trial judge's finding to the contrary is clear and reversi- 


ble error. 


B. The Reused Cooperage Statement Misleads Consumer; It Does Not 
Inform Him. 

The trial judge found that the reused cooperage statement would put 

the consumer on notice that appellant's product is different from "the tradi- 

tional American whiskies" (310). As we have just shown, there is already 

on the label of appellant's product a designation prescribed by the regulations 

(viz. ,."‘whiskey") which distinguishes that product from "American type" 

whiskies, which are labeled "bourbon", "rye", "corn'’, "straight", etc. 
When something else is added to the label dealing with method of 

aging, it seems apparent that that "something else" has the effect of telling 

the consumer that appellant's product is different in the manner of its aging: 

that it alone is "stored in reused cooperage" while all other whiskies not 

bearing the legend are "aged" in new cooperage. 
This is simply untrue. As has been pointed out previously, corn 





whiskey is stored in reused cooperage. Yet it may claim age without 
reference to that fact. American blended whiskies frequently contain corn 
whiskey which has been stored in reused cooperage. Yet they may claim 

age for the corn whiskey component. The same is true of American blends 

of straight whiskies. By requiring a reused cooperage statement of appellant's 
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product alone, appellees put the consumer on notice that all of these other 
products are aged differently from appellant's. The effect is obviously to 
mislead the consumer. 

There is a further circumstance which this Court thought important 
but the Court below did not. That is the relation to Canadian whiskey of a 
reused cooperage statement on appellant's product. Even if it were true 
that the statement is necessary to distinguish appellant's product from 
"American type" or "traditional American whiskies", it does not follow that 
this may be done in a way which causes discrimination between appellant's 
product and foreign whiskies. As this Court has already said, it may 
"lead to consumer deception rather than to its avoidance as sought by the 
statute". Continental Distilling Corp. v. Humphrey, 95 U.S. App. D.C. 
at 109, 220 F. 2d at 372. This is because all foreign whiskies sold in the 
American market--Scotch, Irish and Canadian--are aged in reused co- 
operage. And one of them, Canadian whiskey, is similar enough (in method 
of manufacture, taste, body, aroma and all other significant respects) to 
appellant’s product to make them fall in the same class, except for the dif- 
ference in place or origin. Clearly, if two products are alike in all sig- 
nificant respects and are both aged in reused cooperage, but one bears an 
age claim and the other a reused cooperage statement, the only logical in- 
ference is that the one bearing an age claim is not aged in reused cooperage. 


No one seeing a label 
"Canadian Whiskey 
| This Whiskey is 6 Years Old" 
could think that it is aged in the same way as appellant's product, which 
would be labeled "Whiskey 
This Whiskey Stored 6 years 
In Reused Cooperage". 


The same process of reasoning would apply to a comparison of the 


label on appellant's product with either Scotch or Irish, or corn or Scotch 


type whiskey. All would appear to be new cooperage whiskies. In contrast, 
the reused cooperage statement on appellant's product would make it appear 
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“in some form atypical, possibly not a true"” —or properly aged product. 
The reused cooperage statement "would convey to the public the impres- 
sion that it is a degraded and inferior article . . . which in fact it is not. "28 

“This Court has said it "would not. . . approve a limitation of the 
use" of a valuable trade term "to one segment of. . | an] industry".”° 
Yet that is what appellees have sought to do and, with the approval of the 
Court below, have succeeded in doing. They have raised a bogey-man to 
create the illusion that appellant's whiskey is confusable with "American 
type’"’ whiskies. They have done so to obscure the rankest sort of discrim- 
ination. | 


127 


By virtue of the manner in which the regulation has been applied, 
appellant has been "disadvantaged in comparison with others on a basis 
not justified by a reasonable relation of the different treatment to the pur- 
poses of the statute". Continental Distilling Corp. v.. Humphrey, 95 U.S. 
App. D.C. at 109, 220 F.2d at 372. Appellant's product has been branded 
as different from corn, Canadian, Scotch, Irish and Scotch type whiskies, 
in a respect in which it is the same as those whiskies. 


C The Reused Cooperage Statement Tells Both Con sumer and Re- 
tailer Nothing About the Body of Whiskey. 


In finding 15, the trial judge said: 


"Unless put on notice to the contrary, retailers of whis- 
key, when purchasing a domestic whiskey, take it for 
granted that the whiskey will have the characteristics 

of a traditional heavy-bodied American whiskey and not 
those of a light-bodied whiskey such as Embassy Club. 


x we KT 





The reused cooperage storage statement is said "to give the consumer notice 

of the difference" (310). 
It seems fairly obvious that the reused cooperage statement cannot 

give "notice of the difference" between heavy-bodied and light-bodied 


27 Compare Willapoint Oysters v. Ewing, 174 F.2d 676, 697 (9 Cir., 1949). 
28 Nolan v. Morgan, 69 F.2d 471, 473(7 Cir., 1934). 


29 Gibson Wine Co . v. Snyder, 90 U.S. App. D.C. at 139, 194 F.2d at 234. 
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whiskeys because the method of aging does not determine heaviness or 
lightness of body. [If it did, corn whiskey would fall outside the "heavy- 
bodied" category. What is principally determinative of the difference in 
body is proof of distillation. All "American type" whiskeys are heavy- 
bodied because they are distilled at below 160° proof. Appellant's whis- 
key and Canadian whiskey are light-bodied because they are distilled at 
over 160° proof. Yet, no reference to proof of distillation is required 
or permitted to appear on the label. 

In any event, the trial judge did not think the reused cooperage state- 
ment communicated anything to the consumer. In his oral opinion, he 
said, 

"Now we get to the question of what is reused cooper- 
age and who knows what it is and what it means * * *, 
Until this trial, I had no idea what it meant * * * and 
perhaps, therefore, it is a truism to say that the aver- 
age consumer, the purchaser who goes into the liquor 


store, never heard of reused cooperage and doesn't 
know what it means. But the trade knows. * * * (280) 


He reasoned, however, that since the consumer did not know what the 
statement meant but the trade did, the "knowledge | of the trade] in some 
way should be imparted to the purchaser * * *"' (280). From what the 
"trade" knew,’ the judge skipped a step to the conclusion that the re- 
tailers knew, as follows: 


"Corn whiskey . . . is traditionally made, so the evi- 
dence shows, and so the dealers must know, is stored 
or aged. . . in reused cooperage, but it is labeled corn 
whiskey" (280-1) (Emphasis supplied). 


He then came to the conclusion that the reused cooperage statement would 
put the consumers on notice and that they could inquire of the retailers as 
to the meaning of the statement and the retailers would tell them. In the 
judge's words: 


"So we go back again to what does reused cooperage 
mean. To the trade, it is perfectly clear to me, it 
has a clear meaning. To the individual, I doubt very 


30 Presumably, the trial judge was referring to the experts, all chemists, put on by appellant. As will ap- 
pear, no wholesalers, retailers or consumers testified that they knew the relationship of cooperage to light- 
ness of body. 
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much that it has any meaning at all. But upon one label 
he sees it and upon another label he is put upon inquiry 
by the requirement of it being there. So he can ask: 
What does this mean? And the dealer, presumably, 
will tell him what it means, which may have some value 
to him or may have none, I don't know" (281) (Emphasis 
supplied). 


* * * bs oe 


"Now whether this prescribed label, stored in reused 
cooperage for whatever period of months or years it 
may be, will inform him, I don't know, but he is entitled 
to be put upon notice and, if he wants to inquire, inquire: 
What does this mean?" (282). 


Unfortunately for the trial judge's rather strained theory of notice- 
giving, if the question were asked of a retailer, his answer, according to 
the evidence of record, would be "I don't know". The only retailer who 
testified was called by appellant to give evidence as to the effect on market- 
ability of the reused cooperage statement. On cross-examination, he was 
asked whether he "takes it for granted" that an American whiskey, which 
does not bear a reused cooperage statement, will be taken for the "normal" 
(viz., heavy-bodied) product, and he answered, "I do not know" (200, 201). 
Nor did the retailer witness, as distinguished from the mythical retailer 
referred to by the trial judge, know which whiskies were aged in reused 
cooperage or what effect such aging had on whiskey. He said, 


"I don't know today the difference between new cooper- 
age and used cooperage"™ (198). 
ae * * cd * 
"THE COURT: And you were unable to tell him 
| the customer] what the difference was. 


"THE WITNESS: That is true. I never knew. 
* * *'t (198-9). 


ba xk * me 
"THE COURT: You have said that you, as a dealer, 
don't know the difference between. . . let us say non- 


used cooperage and used cooperage. So when you bought 
it, * * * the difference * * * did not mean anything to 
you * * *," (199; see also 200) 


The only other "dealers" who testified were wholesalers, who deal 
with retailers, not with consumers. In any event, there is nothing in their 
testimony to indicate the state of their knowledge except for Boffa's state- 
ment that he did not know whether or not Scotch whiskey was aged in reused 


cooperage (205). , 
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Finding 15, depending as it does upon what the consumer does not 
know but the retailer allegedly does, must fall. It has no support in the 


evidence. 


D. The Trial Judge Erred in Thinking he had no Alternative but to Up- 
hold Appellees' Choice of what was Adequate to Give Notice to Con- 


sumer. 
It will be recalled that this Court, in its prior opinion, disclaimed 
authority to prescribe the content of any given whiskey label but at the 


same time recognized its authority to prevent discrimination by appellees 
in what they prescribed. In Judge Fahy's words: 


"The court may not substitute its judgment for that of 
the administrative agency and may not itself devise the 
appropriate regulations or labels, but it may require 
that those adopted avoid arbitrary discrimination he- 
tween whiskies which are similar in respects perti- 
nent to appropriate marketing practices | citing cases] 
* **. Should such discrimination exist, furthermore, 
it would lead to consumer deception * * *."" Continen- 


tal Distilling Corp. v. Humphrey, 95 U.S. App. D.C. 
at 109, 220 F. 2d at 372 (Emphasis supplied). 


The purpose of remand for trial was to ascertain whether there was a factual 
justification for the dissimilar treatment alleged; and if there was not, to 
hold it illegal. 

The trial judge apparently concluded that the discrimination alleged 
had been proved but, despite the specific direction of this Court, felt power- 
less to do anything about it. He said: 


“Now assuming discrimination, and I think. . . there is 
such, between American made corn whiskey and this prod- 
uct and similar products * * *, we must ask ourselves 
whether it is arbitrary, capricious and unreasonable dis- 
crimination, and the trend of my thinking through this whole 
case is that it is, and I have changed my mind." (280) 


He then said, in effect, that he must assume appellees know what they are 
Going and that it was not in his province to presume that he knew more. 
In his words, 


"Now the Court, it seems to me, must assume that the ad- 
ministrative action was based upon experience, and certain- 
ly it is true as a matter of law, that the Court cannot substitute 
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its judgment as to administrative wisdom in phrasing the 
warning signal to consumers. If. . . this Court could do 
so, I would have done so, because I think there is a better 
way to inform the consumer of what he is getting." (280) 


The trial judge completely missed the point of this Court's prior opin- 
ion. That point was that a regulation is invalid if it discriminates among 
comparables without a basis related to the statutory purpose. In the context 
of labeling, this means that, though this court will not prescribe any speci- 
fic label, it will prevent appellees from prescribing a label for only one of 
several similarly situated products, if there is no reasonable basis for the 
dissimilar treatment. Appellees would then be faced with the problem of 
whether to leave the offensive legend off appellant's product or find a form 
of words which did adequately serve the statutory purpose. The trial judge 
indicated that, in his view, there were such forms of words. His mistake 
was in believing that, if he struck down the reused cooperage statement, he 
would have to prescribe them. That, of course, need not and probably could 
rot lawfully be done. Choice of an alternative for the reused cooperage state- 





ment would be a matter for rule-making proceedings before the Alcohol and 
Tobacco Tax Division to be exercised in a reasonable and non-discriminatory 
manner. 
IV. | 
The Uncontroverted Evidence Established Discrimination 
Without Any Reasonable Relation To Prevention Of Consumer 
Deception | 
A. Appellant proved his case. 
Appellant met the issues posed by this Court saihicta and conclusive- 
ly. First, in order to assist the Court, it traced in detail, through its pro- 


duction manager, McCabe, and an independent expert, Barron, the process 
by which whiskey is produced. Particular emphasis was placed on the proofs 
at which different types of whiskies are distilled and on the methods used 

for aging these different types. 


It soon became apparent that the one element anion distinguished the 
whiskies usually produced in the United States from foreign whiskies sold 
here is the proof of distii:ation. As has been pointed out, this is true 

| 
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not alone for technological reasons but also because of Treasury regulations 
which forbid a whiskey distilled at over 160° proof from bearing what are 
known as "American-type" names: "bourbon whiskey", "straight whiskey", 
"rye whiskey", "corn whiskey", 'blended whiskey". 

in contrast, the method of aging of whiskies in the United States is not 
possessed of any one unique element. The two principal whiskies produced 
in the United States are bourbon whiskey and corn whiskey, the latter used 
principally as the whiskey component of blended ‘whiskey. 31 Each is the prod- 
uct of a different aging method. Bourbons are aged in new charred barrels 
(as are ryes). Corn is aged in reused barrels. The whiskey in blended 
whiskey may be either reused or new cooperage whiskey, since it is either 
bourbon, rye or corn. 

The imported whiskies sold in the United States are almost exclusively 
Scotch, Irish and Canadian whiskies. All compete with American whiskies for 
the consumer dollar. All may be produced at over 160° proof and all are 
aged in reused cooperage. Thus, these whiskies share with some of the 
American-type whiskies described above the method of aging but all may be 
distilled beyond the high point permissible for American-type whiskies. 

So much for method of production. How are these whiskies sold? How 
is the consumer advised of the production factors described above, found by 
the Court below to be "basic differences" which "account in substantial part 
for the marked difference in taste, aroma and other characteristics" (Find- 
ing 13)? The short answer is: Not at all, except in one case. In all but , 
that one case, the consumer is told nothing about proof of distillation or 
method of aging. He is simply told that the whiskey is 


"Straight Corn whiskey "Straight Bourbon whiskey 
This whiskey is 6 years old." 2" This whiskey is 6 years old." 


There may be substituted for the first line of each of the above examples 
the type designations 


"Straight Rye whiskey" "Canadian whiskey" 

"Straight whiskey" ws "Scotch whiskey" 

"Blended whiskey" — "Irish whiskey" ¢ 
"Blend of straight whiskies" "Scotch type whiskey" 5 


31 


“Blended whiskey” is a combination of whiskey and neutral Spirits (alcohol). 
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For each of these type designations, no change is made in the second line of 
the examples. All may claim age in the manner customarily associated with 
- valid and proper aging in the public mind. Yet, asis apparent from what has 





already been said, some are aged in new cooperage, some in reused cooper- 
age. Even the domestic-foreign distinction does not provide a formal basis 
for the different treatment. For some of the domestic whiskies are aged in 
new cooperage; some are aged in reused cooperage. 
It is in this context that we must view the manner in which appellant's 
product is treated. It is produced at a proof in excess of 160°, as are fore- 
ign whiskies, and is aged in reused cooperage, as are 'some domestic and all 
foreign whiskies. Yet, it is not permitted the universally used age claim: 
"This whiskey is ._ years old". 
It is required to bear on its label a statement, : 





"This whiskey stored _ years in reused cooperage”". 
Appellant proved beyond any doubt that that statement is a derogatory one, 
does not constitute an age claim and has a disastrous effect on marketability. 
It was this set of facts, alleged in outline in the complaint, which lit- 
erally cried for an explanation. And this Court sent the case back for such 
an explanation. Appellant proved what it said it would. And it was regarding 
such proof that the trial court said, shortly before appellant closed its case, 


"This label, required as it has been, turned a man away from one 
product toward another. He buys No. 2 and the reason he does not 
buy No. 1 is because he finds that it has been aged or stored in re- 
used cooperage. But he does not know when he buys No. 2, which 
is what he actually does buy, that that, too, has been aged or stored 
in reused cooperage. 


"If that is not consumer deception, what the heck is?" (244). 
But the trial judge ''changed his mind" and found for appellees on the 
basis of an unprecedented and incorrect reading of the Federal Alcohol Admin- 





istration Act and because he assumed the existence of facts which had not been 
¥ proved. It is appellant's position that, once the errors of the trial judge are 
stripped away, there remains a record which establishes, without any evi- 
dentiary controversy whatever, that the regulation, as applied, discriminates 
against appellant's product. And such discrimination is arbitrary because it 


bears no reasonable relation to the prevention of consumer deception. This 
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will appear from an analysis of the evidence put in by appellees. 
B. Appellees Neither Disproved nor Justified the Discrimination. 

When they put in their case, appellees retreated from the formal denial 
in their answer of all the pertinent allegations of the complaint. They offered 
nothing to rebut the overwhelming proof that not only were corn, Canadian, 
Scotch and Irish whiskies aged in reused cooperage but that appellant's product 
was in all significant respects--method of production, taste, color and aroma 
--similar to Canadian whiskies. They put in no evidence to show that the type 
designation "whiskey" was confusable with the type designations for "Ameri- 
can type" whiskies; or that the type names or characteristics of such whiskies 
were "known" to the consumer. 

What they did prove, briefly stated, was the following: 

(1) Through Ryan, a government chemist--that 

(a) though appellant's whiskey was like some Canadian whiskies, it 
was "somewhat similar" to one American blended whiskey (which had not been 
tasted comparatively with appellant's product) and was unlike the heavy-bodied 
bourbons, ryes and corns; (b) the brand name "Embassy Club" had been 
switched to a somewhat different product, also labelled "whiskey". 

(2) Through O'Neill, a former Government attorney--that those who for- 
mulated the regulation in issue "believed" that a consumer buying an American- 
type whiskey, “even though he did not know it” (275), expected to get a heavy 
bodied whiskey aged in new cooperage. To distinguish a light-bodied whiskey 
aged in reused cooperage from the heavy bodied American product, there was 
adopted "the designation 'whiskey’ ... as against 'straight whiskey', and the 
designation ’stored in reused cooperage' as against the designation 'aged'''(276). 

This is all appellees proved. 

The first part of Ryan's testimony involved a comparison of appellant's 
whiskey with others. He corroborated appellant's proof that its product was 
a Canadian whiskey, except for the fact that it had been produced in the United 
States. Appeliees' counsel sought, however, to minimize the effect of the 
similarity by bringing out from Ryan that appellant's product tasted like some 
blended whiskies,” though he could name only one and admitted that he had 


32 Ryan used the phrase “spirit blend”, which does not appear in the reguletions, as synonymous with “blended 
whiskey”, which does (251). It will be recalled that blended whiskey is a mixture of whiskey and neutral spirits. 
27 CFR Sec. 5.21, Class 2(g). 
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made no comparative taste tests. 

| Just how such similarity would help appellees’ case, is not clear. 
Treasury regulatioas define Canadian whiskey as "'a distinctive product of 
Canada" and the findings below assert that it has "certain taste, aroma and 
‘other character istics: which are known to the trade and the public" (Finding 
No. 5) (308). The import of Ryan's testimony that there is a blended whiskey 
which is like appellant's product can only mean that the blended whiskey is 
also like Canadian whiskey since he testified that appellant's product falls 
within the range of Canadian whiskies. But if that is so, then Canadian whis- 





key may be said to be confusable with "blended whiskey" and not a "distinc- 
tive product" of Canada at all. | 














The explanation of Ryan's testimony is that slight, peripheral overlap- . 
ping of categories is inevitable. Thus, a whiskey distilled at 159° will not be 
very different from one distilled at 161°. Yet, under the regulations, the 
former will be a "bourbon whiskey", a "rye whiskey" or a "corn whiskey" 
and the latter will not. The fact that there can be some overlapping of even 
the most carefully selected categories does not make the categories valueless. 
Quite the contrary. They are hypotheticals which the law, for purposes of 
regulations, finds it essential to treat as factually true. iy 

Obviously, whiskies which are on the borderline of any given class may 
be thought by a particular tester to fall in the neighbor ing class, particularly 
if, as was true of Ryan, he is not expert in classification and if his testing 
was not done comparatively (250, 261). It will be recalled that, in contrast 
to Ryan, all of appellant's witnesses tested the various whiskies comparative- 
ly and concluded that appellant's product fell outside the taste and aroma range 
of blended whiskey and within the range of Canadian whiskies. 

It is submitted that no significance whatever can be attached to this por- 
tion of Ryan's testimony in view of the fact that he agreed with appellant that 
its whiskey was like Canadian whiskey in all significant respects (250-1, 259-60). 





33 Note, for example, Ryan's testimony that a blended whiskey which is made of rye whiskey and neutral 
spirits will taste different than one made of corn whiskey and neutral spirits. Yet both would bear the iden- 





tical label--“blended whiskey". The same is true of a bottle bearing the type name “blend of straight whis- 
kies”. One might be made up of rye and bourbon, , the other of rye and corn (265-7). 
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1. Appellees Offered a Non-American Type Whiskey Aged in Reused 
Cooperage as Evidence of Confusability of Appellant's Product with "Amer- 
ican Type" Whiskies Aged in New Cooperage. 


Appellees put into evidence as Exhibits 2 and 3 a product sold by ap- 
pellant under the brand name "Embassy Club". This product is different 
from the "Embassy Club" which was the subject of appellees' stop-order. 

For convenience, we shall refer to the latter (and earlier product which we 
have discussed up to this point) as Embassy Club I and the former and later 
product as Embassy Club II. 

The purport of appellees' evidence was that Embassy Club II was heav- 
ier bodied than Embassy Club I and that both bore only the type name "whis- 
key”. From these facts, appellees' counsel argued that the reused cooperage 
statement was necessary to mark the light-bodied Embassy Club I as differ- 
ent from the heavier product, despite the fact that both were reused cooper- 
age whiskies. And the trial judge, in his oral opinion, accepted this argu- 
ment, equating Embassy Club II with "American type" whiskey (281-2). The 
trial judge did not formally find, however, that Embassy Club II was an "Amer- 
ican type" whiskey or that the reused cooperage statement was a necessary 
or desirable method of distinguishing between the two products. The only 
finding dealing with the two Embassy Clubs states: 


"20. Plaintiff has also marketed and is presently marketing under 
the brand name 'Embassy Club' a heavy-bodied whiskey dissimilar 
both to its light-bodied Embassy Club whiskey described above and 
to Canadian whiskey. The two Embassy Club whiskies differ in taste, 
aroma, and other characteristics but are marketed by the plaintiff 
under the same labels." ’:(312). 4 


The reason for the Embassy Club II is obvious. Appellant, engaged in 
this litigation, transferred the ''Embassy Club" brand name to a different 
product. Because of the increasing consumer preference for light-bodied 
whiskies, Embassy Club Il was made lighter than is customary in the Amer- 
ican market--though it remained heavier in body than the Embassy Club I, 
which it superseded. Through no choice of its own, appellant was required 
to affix the type name "whiskey" to the new product, just as it had been 


34 The finding lends itself to the construction that both Embassy Club products were being sold simultaneously 
in any given market. This is untrue and is not supported by any evidence introduced into the trial in this cause. 
According to the evidence of record, Embassy Club I is no longer on the market. Embassy Club II was sold only 
after the earlier product had ceased being sold (107-8, 262-3). 
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required to affix it to the old. This is because, though Embassy Club II was 
corn whiskey originally, it has been treated with activated carbon to remove 
some of the congeners and make it lighter in body than "corn whiskey" or 
any of the "traditional American whiskies". 

The trial judge accepted appellees’ argument of confusability between 
Embassy Club I and Embassy Club II. 35 But altogether Suppressed was the 
fact that appellees had granted specific approval of the use of the Embassy 
Club label for the new product. Before marketing Embassy Club II, appellant, 
as required by law, filed with appellees a request for approval of use of the 





original label for the new product. The application contained a complete and 
detailed description of Embassy Club II. And appellee Avis, while this suit 
was pending and with full knowledge of all the pertinent facts, endorsed upon 
the original certificate of label approval an authorization to use the same 
label on the later product. 
It is difficult to see how the marketing of Embassy Club II can support 
appellees' confusability contention. The trial judge apparently thought Em- 
bassy Club II was an "American-type" whiskey and, thus, in the loose language 
of his findings, a "traditional American whiskey". Since appellees’ principal 
argument had always been that Embassy Club I was confusable with "tradi- 
tional American whiskies" aged in new charred cooperage and since they had 
shown no "American-type" whiskey bearing the type designation "whiskey" 
(like Embassy Club), they tried to use Embassy Club II to fill the gap in 
their case. The result was a gigantic hoax. Embassy Club II is no more an 
"American-type'or "traditional American" whiskey than is Embassy Club I. 
If it were, it would be compelled to bear one of the "A merican-type" names, 
such as "bourbon", "rye", "corn", "straight", etc., rather than merely 
"whiskey"?° Embassy Club I is non-"American-type" because of its high 
proof distillation; Embassy Club II because of treatment with activated carbon 


his oral opinion, h 
35 In.Now wher we get to th he matter of two bottles of whiskey bearing the same label and having on 


them, in addition to the brand name, which may or may not mean something to the consumer-- 
when we get to those two bottles on a shelf in a whiskey store, the man who comes in wants to have 
pethaps, on the one hand, American type whiskey or American whiskey, and I think we take com- 
mon knowledge that that is different from any other type whiskey. And the man, on the other hand, 
comes in and he wants a Canadian type whiskey. He can't tell from the label what the difference is. 
Now whether this prescribed label, stored in reused cooperage ** * will inform him, I don't know, but 
he is entitled to be put upon notice and, if he wants to inquire: What does this mean?” (281-2) 


36 See supra p. 31 et seq. 
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which removes some of the congeners and makes the whiskey lighter-bodied. 
But both are reused cooperage whiskies (298). Despite that fact, appellees 
claim and the trial judge agrees that one should bear the reused cooperage 
statement while the other need not. 

From the evidence regarding the two Embassy Clubs all that could 
reasonably have been concluded was that appellees’ regulations classify as 
"whiskey" different reused cooperage whiskies of varying degrees of body. 
A similar conclusion may be drawn concerning the designation "Canadian". 
As witness Cartwright testified, Dominion Ten Canadian Whiskey is much 
heavier-bodied than Seagram’s V.O. Canadian Whiskey (165-6). 

: Confusability between the two Embassy Clubs that might possibly have 
resulted from their use of the same trademark does not seem to be appellees' 


complaint, for they seem not to frown upon the use of the same name fora 


multiplicity of products. * 

The reused cooperage statement on Embassy Club I alone would not tell 
the consumer that the two Embassy Clubs are different kinds of whiskey, 
which is true. Despite the statement, to the consumer both Embassy Club 
products would be the same in type because both must bear the identical type 
name "whiskey". The statement would, however, tell him that one was stored 
in used cooperage and the other was not — which is untrue. 

We thus have the startling proposition that, where two whiskies are 
similar in aging method but different in body, the way to distinguish them is 
to require one of them to bear a label which leads the consumer to believe 
they are different in aging method but similar in body. Such a requirement 
would, in this Court's words, "lead to consumer deception rather than to 
its avoidance". Continental Distilling Corp. v. Humphrey, 95 U.S. App. 
D.C. at 109, 220 F. 2d at 372. 

It is respectfully submitted that the introduction in evidence of Embassy 


oT tr appears from the regulations themselves that the marketing of different products under one brand name is 
a practice to which appellees do not object. For example, if a bottler chooses to use his own name on his labels 
as a brand name, he may market several different products with the type name “whiskey” under identical labels. 
See 27 C.F.R. Secs. 5.32(a), 5.33(a), 5.35; and see press release referring to the advertising of “a brand name 
which is applicable to several products” FA-58, June 22, 1936, FA-91, January 21, 1937, Sec. 62. CCH, 
Liquor Control Law Reports (Federal) par. 3694, 

In addition, any given type name covers a wide variation of products. For example, a bourbon distilled at 
110° proof would be considerably different from one distilled at 1599. Yet both would bear the type name “bour- 
bon whiskey”. The same is true for rye or corn whiskies. Similarly, a "blend of straight whiskies” or a “blend- 
ed whiskey” which was made up principally of corn whiskey would differ materially from one in which rye whis- 
key was the principal ingredient. Yet the variation would not be reflected in the type designations. 
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Club II added nothing to appellees' case. It certainly could not justify using 


the reused cooperage statement to distinguish Embassy 


Club I from "tradi- 


tional American whiskies" since it was not a "traditional" American whiskey 


and since it too was aged in reused cooperage. 


2. O'Neill's Testimony as to the Intent of the Regulation was Inad- 
missible; In Any Event, It Added Nothing to the Regulation Itself. 


The witness O'Neill had been assistant general counsel of the Federal 
Alcoholic Administration when the reused cooperage regulation was promul- 


gated (271). After sustaining a series of objections to questions asked by 


appellees’ counsel, the trial judge asked the witness: 





"What led you to select what, in my judgment--however I may ul- 
timately rule on this case--is not a very informative statement 


to be required on the label. 


"Now, don't tell me about the hearings you held, and so on. Why 
did you select that one, 'stored in reused cooperage’', instead of 
any number of others which Mr. Strickler outlined here just a 


moment ago? When I say ‘you’ I mean, of course, 
whom you work. "' (275) 


In reply, the witness testified that: 


| the people with 


(1) ''* * * our lengthy study * * * led us to believe that when the con- 


sumer wanted an American-type whiskey or was buying 


an American whiskey, 


he expected to receive the traditional heavy-bodied whiskey which all through 


the years had been stored in new charred oak barrels-- 
did not know it." 


* * * even though he 


(2) "We figured that he was expecting to get | traditional, heavy-bodied, 
new-charred-cooperage whiskey] whenhe bought an American-made whiskey." 
(3) ''* * * we thought that there should be some distinguishing label 

upon the | whiskey aged in reused cooperage] so that the consumer would 


know that he was not getting the traditional. 


(4) '' * * * after attempting to find other type designations of the prod- 


uct * * *, * * * in the end the sole manner of distinguishing the one from the 


other was the designation 'whiskey' in the first place, as against straight 


whiskey, and the designation 'stored in reused cooperage' as against the 


designation 'aged'" (275-6). 
a. The Testimony Was Not Admissible 


This testimony is not made admissible simply because it was elicited 
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by the judge, for "a judge has no more right than counsel to ask irrelevant 


or incompetent questions." 58 Am. Jur., Witnesses, Sec. 557, citing An- 
notation, 84 A.L.R. 1172, 1178, 1210. And the Court's ruling on related 
questioning make it perfectly clear that, had counsel asked questions to 
elicit such testimony, objections would have been sustained. 

Thus, when appellees' counsel asked the witness, with respect to the 
standards for Canadian, Irish and Scotch whiskey, " * * * what was the basis 
upon which those standards were prescribed * * *", the Court sustained ap- 
pellants objection’ (272) Again, the Court ruled: "What led up to 
this | the promulgation of the reused cooperage regulation] I will not permit" 
(274 ). 

In asking his question, the judge prefaced it with the prophetic observa- 
tion, ""* * * Tam perhaps getting myself into trouble here and you, too as 
well" (275). Since the judge's question came after he had already sustained 
an objection to appellees’ question about "the reasons why the authorities came 
to the ultimate conclusion they came to", appellant did not specifically reiter- 
ate its objection. And the judge treated his question as objected to and the 
objection as overruled. *” 

The inadmissibility of O'Neill's testimony appears from even the most . 
rudimentary analysis. His testimony may be viewed as (1) opinion testimony 
on the purpose of the regulation or (2) fact testimony as to the motives and 
purposes of those who formulated and promulgated the regulation. Viewed 
either way, the testimony is inadmissible. 

If the witness was giving his opinion of the purpose of the regulation, 
he was invading the province of the Court. Roberts v. Cooper, 20 How. 467, 
481 (1858). Since expert testimony is inadmissible as to the construction of 
ordinary written instruments, Winans v. N.Y. & Erie R.R. Co., 21 How. 
88, 101 (1859), Corning v. Burden, 15 How. 252, 270 (1853), it is surely im- 
proper for a Court to receive it for the purpose of explaining a regulation. 

"It may be laid down as a general rule that a witness is never permitted to 
ae eee were that (1) the witness could only testify to a legal porate (2) 


not having himself adopted the standards, he would not know “the reason why they were adopted as a factual 
matter”; and (3) “the regulations, whatever they may be, speak for themselves.” (668) 


39 the Court said: * *** Ihave sustained your objection up to the point where I moved ** *” (277). 
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give his opinion on a question of domestic law or upon matters which involve 
questions of law."" 20 Am. Jur., Evidence, Sec. 799. Such matters are for 
the Court to determine with the aid of hearing materials, if it deems them 
necessary. | 

If O'Neill purported to be testifying factually as to the motives and pur- 





poses of the framers of the regulation, his evidence should have been ex- 
cluded for two reasons. First, his testimony would be completely hearsay. 


There is nothing to show that he himself participated in the formulation or 
promulgation of the regulation. Even if he did so participate, he could not 
know the motives of others. As the Court of Claims said in Badeau v. United 
States, 21 Ct. Cls. 48, 49-50 (1886), in striking an interrogatory seeking to 
elicit from a former Congressman "the object or intention" of a provision 

of an appropriations act: | 


"How Mr. Washburne could possibly have 'personal knowledge of 

the object or intention of the enactment’ by both Houses of Congress 
is not easy to comprehend. At most he could have only personal 
knowledge of his own object and intention and that;would not go far 
towards showing the object and intention of each, or of a majority 

of the several hundred members of the House of Representatives and 
of the members of the Senate in passing the act, and of the President 
in approving it. ..." 


Second, evidence as to the motives of those who formulated and promulgated 
the reused cooperage regulation is irrelevant to any issue in this case. Under 
the mandate of the Court of Appeals, the issue to be tried was whether there 
were any facts which would serve tojustify the defendants’ discrimination 
between plaintiff's whiskey and others which are aged in reused cooperage. 
Virtually every clause in Mr. O'Neill's testimony was introduced by such 
language as "our lengthy study. . . led us to believe", ("we figured", or 
"we thought"'". Such evidence would be admissible only if administrative sin- 
cerity could justify objectively arbitrary action. But here, facts are required 
and administrative believing, figuring andthinking cannot generate them. 

b. It Furnished no Justification for the Discrimination. 

We have already pointed out that if the trial court relied on O'Neill's 
testimony--that "we believed"' consumers buying an American whiskey "ex- 
pected" to get a heavy bodied whiskey aged in new cooperage--then it should 
have found that appellees were promoting deception in failing to require a 
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reused cooperage statement on ‘corn whiskey (for thatis an American whis- 
key which is not aged in new cooperage), thereby discriminating against 
appellant. 

Again, we have shown that O'Neill's testimony gives no explanation of 
why the type name "whiskey", without more, did not inform the consumer 
that a product like appellant's differed from "straight whiskey" and other 
"American type" whiskies. 

O'Neill's testimony consisted of little more than was apparent from 
the face of the regulations. And that little more was insufficient to sus- 
tain the burden placed upon appellees by appellant's proof and by this Court. 


CONCLUSION 


This is not a case where the evidence below was subject to conflicting 
interpretations. It is one where there is no evidence whatever to support 
the key findings and where there has been a remarkable misreading of the 
applicable law. It represents a disregard of this Court's prior opinion and 
a drafting of findings bottomed on nothing but unsupported conclusions on the 
part of appellees’ counsel. 

The record is complete. Appellant has fully met its burden and has 
established discrimination. Appellees have shown nothing which justifies 
the discrimination. No further facts are necessary to resolve the issue in 
the case. It is respectfully submitted that this Court should direct the entry 
of a judgment for appellant. In the alternative, if this Court should con- 
clude that the errors referred to require further action by the trial judge, 
appellant requests that the cause be reversed and remanded. 


F. Joseph Donohue 
Abraham S. Goldstein 


903 D Street, N. W. 
Washington 1, D.C. 


Attorneys for Appellant 






























































S-1 





SUPPLEMENT OF STATUTES AND REGULATIONS 


(1) The Federal Alcohol Control Act, 27 U.S.C. Section 205: 


"It shall be unlawful for any person engaged in business as 

a distiller, brewer, rectifier, blender, or other producer x se aint 
of distilled spirits, directly or indirectly or through an af- 
filiate: * * * 
"(e) Labeling. To sell or ship or deliver for sale or shipment, 
or otherwise introduce in interstate or foreign commerce, or 

to receive therein, * * * any distilled spirits * * * in bottles, 
unless such products are bottled, packaged A and labeled in 
conformity with such regulations, to be prescribed by the 
Secretary of the Treasury, with respect to packaging, marking, 
branding, and labeling * * * (1) as will prohibit deception of the 
consumer with respect to such products or the quantity thereof — 
and as will prohibit, irrespective of falsity, such statements re- 
lating to age, manufacturing processes, analyses, guarantees, 
and scientific or irrelevant matters as the Secretary of the 
Treasury finds to be likely to mislead the consumer; (2) as will 
provide the consumer with adequate information as to the identity 
and quality of the products, the alcoholic content thereof * * *." 


(2) Article I(j) of Regulations No. 5 Relating to Labeling and Ad- 
vertising of Distilled Spirits, issued by the United States Treasury 
Department, 27 CFR Section 5.1(j), provides as follows: 

"The term ‘age’ means the period during which, after distilla- 





tion and before bottling, distilled spirits have been kept in oak 
containers, charred if for a whisky of American type other than 
| . corn whisky, straight corn whisky, blended corn whisky, ora 
; blend of straight corn whiskies. In the case of American type 
whiskies produced on or after July 1, 1936, other than corn 
whisky, straight corn whisky, blended corn whisky, and blends 
a of straight corn whisky, 'age' means the period during which the 





whisky has been kept in charred new oak containers." 
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(3) 27 CFR Section 5.21 provides: 


"Sec. 21. The standards of identity. -- Standards of identity 
for the several classes and types of distilled spirits set forth 


herein shall be as follows: * * * 


"Class 2. Whiskey. --'Whiskey' is an alcoholic distillate 
from a fermented mash of grain distilled at less than 190° | 
proof in such manner that the distillate possesses the taste, 
aroma, and characteristics generally attributed to whiskey, 
and withdrawn from the cistern room of the distillery at not 
more than 110° and not less than g0° proof, whether or not 
such proof is further reduced prior to bottling to not less 
than 80° proof; and also includes mixtures of the foregoing 
distillates for which no specific standards of identity are pre- 
scribed herein. Those types of whiskey specified in subsec- 
tions (a) through (j) below shall be deemed ‘American type’ 
whiskeys. 


"(a) ‘Rye whiskey’, "bourbon whiskey’, ‘wheat whiskey’, 'malt 
whiskey’, or 'rye malt whiskey' is whiskey which has been dis- 
tilled at not exceeding 160° proof from a fermented mash of not 
less than 51% rye grain, corn grain, wheat grain, malted barley 
or malted rye grain, respectively, and, if produced on or after 
March 1, 1938, stored in charred new oak containers; and also 
includes mixtures of such whiskeys where the mixture consists 
exclusively of whiskeys of the same type. ‘Corn whiskey' is 
whiskey which has been distilled at not exceeding 160° proof 
from a fermented mash of not less than 80% corn grain, stored 
in uncharred oak containers or reused charred oak containers, 
and not subjected, in the process of distillation or otherwise, to 
treatment with charred wood; and also includes mixtures of 
such whiskey. 


| ae 
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"(b) ‘Straight whiskey’ is an alcoholic distillate from a fermented 
mash of grain distilled at not exceeding 160° proof and withdrawn 





from the cistern room of the distillery at not more than 110° and 
not less than 80° proof, whether or not such 7 aaa is further 
reduced prior to bottling to not less than g0° proof, and is-- 


(1) Aged for not less than twelve calendar months 
if bottled on or after July 1, 1936, and before July 1, 
1937; or 
(2) Aged for not less than eighteen calendar months 
if bottled on or after July 1, 1937, and before is 1, 
1938; or | 
(3) Aged for not less than twenty-four calendar 
months if bottled on or after July 1, 1938. 
"The term ‘straight whiskey' also includes mixtures 





of straight whiskey, which, by reason of being homo- 
geneous, are not subject to the rectification tax under 
the Internal Revenue Laws. | 


"(c) ‘Straight rye whiskey’ is straight whiskey distilled from a 
fermented mash of grain of which not less than 51% is rye grain. 


"(q) (1) 'Straight bourbon whiskey’ is straight whiskey 
distilled from a fermented mash of grain of which not 
less than 51% is corn grain. | | 
"(2) ‘Straight corn whiskey' is straight whiskey dis- 
tilled from a fermented mash of grain of which not less 





than 80% is corn grain, aged for the required period in 
uncharred oak containers or reused charred oak con- 
tainers, and not subjected, in the process of distillation 
or otherwise, to treatment with charred wood. 


"(e) 'Straight wheat whiskey' is straight whiskey distilled from 
a fermented mash of grain of which not less than 51% is wheat 


grain. 
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"(f) "Straight malt whiskey’ and ‘straight rye malt whiskey’ are 
straight whiskey distilled from a fermented mash of grain of 
which not less than 51% of the grain is malted barley or malted 
rye, respectively. 


"(g) "Blended whiskey’ (whiskey--a blend) is a mixture which 
contains at least 20% by volume of 100 proof straight whiskey and, 
separately or in combination, whiskey or neutral spirits, if such 
mixture at the time of bottling is not less than g0° proof. 


(th) "Blended rye whiskey’ (rye whiskey--a blend), "Blended 
bourbon whiskey’ (bourbon whiskey--a blend), ‘Blended corn 
whiskey’ (corn whiskey--a blend), ‘Blended wheat whiskey’ 

(wheat whiskey--a blend), 'Blended malt whiskey’ (malt whiskey-- 
a blend) or ‘Blended rye malt whiskey' (rye malt whiskey--a. 
blend) is blended whiskey which contains not less than 51% by 
volume of straight rye whiskey, straight bourbon whiskey, 
straight corn whiskey, straight wheat whiskey, straight malt 
whiskey, or straight rye malt whiskey, respectively. 


"(i) 'A blend of straight whiskeys' (blended straight whiskeys), 
'A blend of straight rye whiskeys' (blended straight bourbon 
whiskeys), 'A blend of straight corn whiskeys' (blended straight 
corn whiskeys), 'A blend of straight wheat whiskeys' (blended 
straight wheat whiskeys), 'A blend of straight malt whiskeys’ 
(blended straight malt whiskeys), and 'A blend of straight rye 
malt whiskeys' (blended straight rye malt whiskeys) are mix- 
tures of only straight whiskeys, straight rye whiskeys, straight 
bourbon whiskeys, straight corn whiskeys, straight wheat 
whiskeys, straight malt whiskeys, or straight rye malt whis- 
keys, respectively. 


"(j) ‘Spirit Whiskey’ is a mixture (1) of neutral spirits and not 
less than 5% by volume of whiskey, or (2) of neutral spirits . 
and less than 20% by volume of straight whiskey, but less than 
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5% by volume of straight whiskey, or of straight whiskey and 


whiskey, if the resulting product at the time of bottling be not 
* | 
less than 80 proof. 


"(k) 'Scotch whiskey’ is a distinctive product of Scotland, manu- 
factured in Scotland in compliance with the laws of Great 

Britain regulating the manufacture of Scotch whiskey for con- 
sumption in Great Britain, and containing no distilled spirits less 
than 3 years old: Provided, that if in fact such product as so 





manufactured is a mixture of distilled Spirits, such mixture is 
"Blended Scotch whiskey’ (Scotch whiskey--a blend). ‘Scotch 
whiskey’ shall not be designated as 'straight.' 


"(1) "Irish whiskey’ is a distinctive product of Ireland, manu- 
factured either in the Irish Free State or in Northern Ireland, 

in compliance with the laws of those respective territories 
regulating the manufacture of Irish whiskey for consumption in 
such territories, and containing no distilled spirits less than 3 
years old: Provided, That if in fact such product as sO manu- 
factured is a mixture of distilled spirits, such whiskey is 
"Blended Irish whiskey' (Irish whiskey--a blend). ‘Irish whiskey' 
shall not be designated as 'straight.' | 


"(m) ‘Canadian whiskey’ is a distinctive product of Canada, 
manufactured in Canada in compliance with the laws of the 
Dominion of Canada regulating the manufacture of whiskey for 





consumption in Canada, and containing no distilled spirits less 
than 2 years old: Provided, That if in fact such product as so 
manufactured is a mixture of distilled spirits, such whiskey 
is 'Blended Canadian whiskey' (Canadian whiskey--a blend). 
"Canadian whiskey’ shall not be designated as ‘straight’. 


"(n) ‘Blended Scotch type whiskey' (Sctoch type whiskey--a 
blend) is a mixture made outside Great Britain and composed 


of-- 
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"(1) Not less than 20 per cent by volume of 100° proof 
malt whiskey or whiskeys distilled in pot stills at not more 
than. 160° proof (whether or not such proof is subsequently 
reduced prior to bottling to not less than 80° proof) solely 
from a fermented mash of malted barley dried over peat fire 
and aged for not less than 3 years in new plain, or reused, 
oak containers, and 

(2) Not more than 80 per cent by volume of whiskey 
distilled at more than 180° proof (whether or not such 
proof is subsequently reduced prior to bottling to not 
less than 80° proof) aged for not less than 3 years in 
new plain, or reused, oak containers." 


27 CFR Section 5.30 (a) provides: 


Sec. 30. General. -- (a) Application of this Article.-- No per- 


son engaged in business as a distiller, rectifier, importer, 
wholesaler, or warehouseman and bottler, directly or indirectly, 
or through an affiliate, shall sell or ship or deliver for sale or 
shipment or otherwise introduce in interstate or foreign com- 
merce, or receive therein, or remove from customs custody, 
any distilled spirits in bottles, unless such distilled spirits are 
packaged, and such packages are marked, branded, or labeled 
in conformity with this article. Distilled spirits domestically 
bottled prior to August 15, 1936, and imported distilled spirits 
entered in customs bond in bottles prior to that date shall be 
regarded as being packaged, marked, branded, and labeled in 
accordance with this article, if the labels on such distilled 
spirits (1) bear all the mandatory label information required 
by Section 32 below even though such information is not set 
forth in the manner and form as required by Section 32 and the 
other sections of this article referred to therein, and (2) bear 
no statements, designs or devices which are false or mis- 
leading." 
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(5) 27 CFR Section 5.31 (a) provides: 
"Sec. 31. Misbranding.--Distilled spirits in bottles shall be 
deemed to be misbranded-- | 


"(a) If the bottle fails to bear on it a brand label 
(or a brand label and other permitted labels) containing 





| 
the mandatory label information as required by this 
article and conforming to the general requirements 
specified herein." 


27 CFR Section 5.32 provides: 


"Sec. 32. Mandatory label information. here shall be stated-- 
"(a) On the brand label-- | 
(1) Brand name, in accordance with Section 33 below. 
"(2) Class and type, in accordance with Section 34 





below. 


"(3) Name and address, in accordance with Section 35 


below, except as provided in (b) hereof. | 
"(b) On the brand label or on a separate label (back 
or front)-- 
(4) In case of imported distilled spirits, name and 
address of importer, in accordance with Section 35 below. 
"(5) In the case of distilled spirits bottled for the holder 
of a permit or a retailer, the name and address of the dis- 





tiller, blender, or bottler, in accordance with Section 35 
below." | | 
"(c) On a separate label (for the purpose of these regula- 
tions to be known as the Government label), in such manner 
and form as shall be prescribed by the Administrator-- 
(6) Alcoholic content, in accordance with Section 36 
below. | 
(7) Net contents, in accordance with Section 37 below. 
(8) Artificial or excessive coloring or flavoring, in 
accordance with Section 38 below.- ! 
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(9) Percentage of neutral spirits and name of commodity 
from which distilled, or in case of continuously distilled 
neutral spirits or gin the name of the commodity only, in 
accordance with Section 38 below. 


(10) Age of whiskey and straight whiskey, respective 


percentages of whiskey, straight whiskey and neutral 
spirits, and type of cooperage, in accordance with 

Section 39 below: Provided, That no label shall bear 

any statement relative to age or period of storage for any 
American whiskey (other than corn whiskey, straight 

corn whiskey, blended corn whiskey and blends of straight 
corn whiskey) produced on and after July 1, 1936, and prior 
to March 1, 1938, unless such whiskey has been stored in 

a charred new oak container. 

(11) State of distillation of domestic types of whiskey 
and straight whiskey, except blends, in accordance with 
Section 35 below. Z 

The mandatory information required by any of the sub- 
divisions of subsection (c) to be stated on a separate label 
may, if desired , reappear or be restated on the brand % 
label, in which event there shall also reappear or be re- 
stated all information required to be stated in conjunction 
therewith by such separate subdivision and the section 
to which such subdivision refers. If it is desired, all 
of the mandatory information required by subsection (c) 
may appear on the brand label in lieu of a separate label. 


27 CFR Section 5.33 (a) provides: 


"Sec. 33. Brand names.--(a) General.--The product shall _ 
bear a brand name, except that if not sold under a brand name, 
then the name of the person required to appear on the brand 
label shall be deemed a brand name for the purpose of this 
article. " 
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(8) 27 CFR Section 5.34 provides: 


"Sec. 34 Class and Type.--The class and eae of the distilled 
spirits shall be stated in conformity with Article II of these — 
regulations, if defined therein. If the class is not so defined, 
then the class shall be stated in conformity with the trade _ 
understanding thereof, and if the type is not So defined, any 





reference to type shall be similarly stated, but no product 
shall be regarded as having a designation in conformity with 





trade understanding unless through established usage such 
product has become known to the trade and to the public 
under such designation. If the class is not defined in Article 
II of these regulations, and there is no trade understanding 


as to the designation of the product, a distinctive or fanciful 


name, which shall be deemed the class designation for the 


purpose of these regulations, shall be stated on the brand 
label of the product. Notwithstanding the foregoing provisions 
of this section, the words "cordial" or "liqueur" need not be 
stated to indicate the class of distilled spirits which in fact 
are cordials or liqueurs, unless the Administrator finds 

that, without a designation of the class, the type designation 
is one which does not clearly indicate to the consumer that 
the product is a cordial or liqueur. "' 


27 CFR Section 5.35 (a) provides: ; 
"Sec. 35. Name and address. --(a) "Distilled by. "-- On 

labels of domestic distilled spirits bottled by or for the actual 
distiller thereof, there shall be stated the words "distilled by," 
and immediately thereafter the name of such distiller and the 
place where distilled. If the distiller is the actual bona fide 
operator of more than one distillery distilling the same brand 
of whiskey or spirits, there may be stated immediately fol- 
lowing the name of such distiller, the addresses of the dis- 
tilleries at which such brand is distilled: Provided, That the 
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State of distillation or State where distilled is specifically 
set forth upon the package, as provided by subsection (g) of this 


section." 


"Sec. 39. Statements of age and percentage. -- (a) Statement 
of Age and Percentage for Whiskey. --Except in the case of 
straight whiskey bottled under the Bottling in Bond Act of 
the United States and foreign or domestic whisky (whether or 
not mixed or blended but containing no neutral spirits) all of 
which is four years or more old, there shall be stated the 
following:” | 
"Notwithstanding the foregoing provisions of this subsection, 


in the case of whiskey (as defined in Article II, section 21, Class 


2), produced in the United States on and after March 1, 1938, 
and stored in reused cooperage, there shall be stated in lieu 
of the words '"* * * is. . . . (years and/or months) old", 

the words "* * * stored. . . . (years and/or months) in 
reused cooperage", and in lieu of the words "* * * . 

(Years and/or months) or more old", the words '* * * stored 
. . . - (years and/or months) or more in reused cooperage;" 
Provided, That this paragraph shall not apply to "blended 
Sctoch type whiskey” or to any whiskey properly contained 
therein.” 


(11) Circular Letter Prescribing Form of Government Label For 


Distilled Spirits (Revised), FA-166, Feb. 11, 1939, CCH, 
Liquor Control Law Reports (Federal), par. 3741 et seq. 
provides: 


"To All Bottlers and Importers of Distilled Spirits: 


[3741] | : 
Pursuant to section 32 of Regulations No. 5, Relating 
to Labeling and Advertising of Distilled Spirits, the following 
form of 'Government' label is hereby prescribed for all classes 
and types of distilled spirits. 


= ae 
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(1) CLASS AND TYPE 


Alcoholic content 
Net contents | 
Age (or storage) statement and percentages 
Percentage of neutral spirits and name of commodity 
from which distilled 
Artificial or excessive coloring or flavoring 
State of distillation." 


** kK * 


PART Il 


SAMPLE GOVERNMENT LABEL FORMS 


[para. 3755] 


For the information and guidance of all concerned, the following 
are sample forms of "Government" labels for the various classes and 
types of distilled spirits as defined in Regulations No. 5: 


[para. 3762] | 
(8) Scotch whiskey, blended Scotch whiskey (Sctoch whiskey--a 
blend). --(Class 2 (k), Sec. 21, Art. II, Regulations No. 5.) 





Statements 1, 2, and 3 of the above-prescribed "Government 


label form are required to be stated. Statement 6 must appear if ap- 
plicable. Statement 4 may, but need not, appear. 


[para. 3763] | 

(9) Irish whiskey, blended Irish whiskey (Irish whiskey--a blend). 

--(Class 2(1), Sec. 21, Art. II, Regulations No. 5.) 
Statements 1, 2, and 3 of the above-prescribed "Government" 

label form are required to be stated. Statement 6 must appear if ap- 

plicable. Statement 4 may, but need not, appear. | 
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[para. 3764] 


(10) Canadian whiskey, blended Canadian whiskey (Canadian 
whiskey--a blend). --(Class 2(m), Sec. 21, Art. II, Regulations No. 5.) 


Statements 1, 2, and 3 of the above-prescribed "Government" 
label form are required to be stated. Statement 6 must appear if ap- \ 
plicable. Statement 4 may, but need not, appear. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed Oct. 1, 1952] 
Continental Distilling Corporation, 
- 1429 Walnut Street, Philadelphia, 
- Pennsylvania, 
Plaintiff, 


Vv 


1. John W. Snyder, Secretary of the 
Treasury, Washington, D. C. 


2. John B. Dunlap, Commissioner of 
| Internal Revenue, Washington, D. C. 


3. Dwight E. Avis, Head, Alcohol and 
_ Tobacco Tax Division, Washington, D.C. 


individually and as officers of the United States, 
Defendants. 


Civil Action 
No. 4437-52 


me Ne ee a ee Nee Nee Nee ee ee ee eee ee ee ee ee” 


COMPLAINT 
(for declaratory judgment and injunctive relief) 


1. This Court has jurisdiction of the subject matter of this suit 

_ because there is involved in excess of three thousand dollars ($3, 000. 00), 
_ exclusive of interest and costs, and the exercise of equitable powers is 

- required. 


2. Plaintiff is a Delaware corporation and has its principal place 


of business in Philadelphia, Pennsylvania. It is engaged in the business 
_ of distilling, blending and bottling alcoholic beverages for sale through- 
- out the United States and is duly authorized under Federal and State laws 


to engage in such business. 

3. Defendant Snyder is the Secretary of the Treasury of the United 
States and performs his duties in the District of Columbia. He is charged 
with the duty of administering the Internal Revenue laws of the United 
States and of approving and promulgating all regulations issued pursuant 
_to the Federal Alcohol Administration Act (27 U.S.C. Secs. 201-212; 

49 Stat. 977). 
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3 | 
4. Defendant Dunlap is Commissioner of Internal Revenue of the 
United States and performs his duties in the District of Columbia. He 
is charged with the duty of administering the Federal Alcohol Administra- 
tion Act, and, subject to the approval of the Secretary of the Treasury, 
prescribing rules and regulations under such Act. | 
5. Defendant Avis is the Head of the Alcohol and Tobacco Tax Di- 
vision of the Bureau of Internal Revenue and performs his duties in the 
District of Columbia. Subject to the supervision and direction of the 
Secretary of the Treasury and the Commissioner of Internal Revenue, he 
administers the provisions of the Federal Alcohol Administration Act, 
including those dealing with the labeling and advertising of alcoholic 
beverages. His functions are those which were previously exercised by 
the Deputy Commissioner in charge of the Alcohol Tax Unit. 
6. This suit is brought against the defendants in both their indivi- 
dual and official capacities. | 
7. During the year 1945, plaintiff entered upon the manufacture of 
a whiskey produced at a proof in excess of 160° and stored in barrels 
which had lost their char by prior use. A substantial quantity of said 
whiskey was manufactured during said year. 
8. In 1948 plaintiff, in advance of marketing such whiskey, com- 
municated with the Alcohol Tax Unit of the Bureau of Internal Revenue, 
through its parent Company, Publicker Industries Inc. , seeking confirma- 
tion of plaintiff's views regarding the applicability of the Treasury Depart- 
ment's labeling regulations (Regulations 5, Labeling and Advertising of 
Distilled Spirits), to such whiskey. Article I(j) of said Regulations 
provides that whiskey not of the American type may claim age though 
stored in reused cooperage, as follows: 
"The term ‘age’ means the period during which, after distillation 
and before bottling, distilled spirits have been kept in oak containers, 
charred if for a whiskey of American type other than corn whiskey, 
straight corn whiskey, blended corn whiskey, or a blend of straight 
whiskeys . . ."" Plaintiff's whiskey, having been distilled at a proof in 
excess of 160° was not an American type whiskey, and the provisions of 








4 
‘Section 39(a) of said Regulations, which provides in general terms that 
whiskies stored in reused cooperage must bear a label containing a re- 
used cooperage storage statement in lieu of an age statement, were inap- 
plicable to it. 

9. On November 23, 1948 the Deputy Commissioner of the Alcohol 

Tax Unit wrote to plaintiff's parent Company, Publicker Industries, Inc., 
as follows: 

'" * * * we do not believe that it would be necessary or proper to 
rule that the last unnumbered paragraph of Section 39(a) of the regula- 

tions prohibits whiskey distilled at over 160 proof and used as ‘other 
whiskey’ in blends to state age for the period of storage in oak containers 
that have lost their char by prior use. 

| "However, the Bureau believes that consumer deception would re- 
sult if this product were bottled as 'whiskey', unblended * * * 

"The Bureau, therefore, will permit age claims on this product 
only if used as ‘other whiskey’ in blended whiskey, with the appropriate 
statement of age therefore." (Exhibit "A"). 
| 1Q On April 27, 1949, plaintiff made application for approval of 

the label of its Embassy Club" whiskey (Exhibit ''B"). Plaintiff informed 
defendants’ staffs that "Embassy Club" was to contain a relatively small 
quantity (i.e. less than 20 percent) of straight whiskey and the remainder 
would be such whiskey as referred to in paragraph 7 hereof. Information 
_as to the composition of the whiskey was set forth in Form 27-B Supple- 
mental filed by plaintiff on April 11, 1949 and such formula was approved 
by the Alcohol Tax Unit on April 13, 1952. Said "Embassy Club" label, 
bearing age statement ''This Whiskey is 4 Years Old"' was approved by 
certificate of label approval issued May 3, 1949 (Exhibit "C"). 

11. On July 26, 1949 a similar application for approval of a re- 
vised "Embassy Club” label was made (Exhibit 'D') in which only the 
color and type of the label were changed. Certificate of label approval 

14 was issued on August 1, 1949 (Exhibit "E"), with full melee of 
the type of whiskey to which the label was to be applied. 

12. After obtaining such label approval certificates, plaintiff 





informed Publicker Industries Inc. that | 


15 


) | 
determined to permit the whiskey to mature an additional two years, in 


order to achieve the optimum quality reached in six years. However, 
commencing in December 1949, plaintiff and its affiliates (to whom plain- 
tiff sold quantities of such whiskey) began using such whiskey in blended 
whiskies bottled by plaintiff or its affiliates under various brand names. 





In connection therewith new labels were printed and approvals thereof 
obtained in the seventeen liquor monopoly states andjin other states where 
such approval is required. | 

13. In August 1951, plaintiff began to market 'Embassy Club". 
Substantial sums were expended for advertising, artwork, promotion, 
bottles, labels, establishment of distributorships, establishment of a 
special sales department and employment of additional personnel. 

14. Sales of "Embassy Club" whiskey increased from month to 
month until March of 1952, when plaintiff received a telephone commun- 
ication from a subordinate of the defendants, requesting that its bottling 
and sale be stopped by April 7, 1952. Plaintiff complied with said re- 
quest under protest, pending discussion with the appropriate authorities 
and clarification of the situation. | 

15. By letter dated March 13, 1952, addressed to defendant Avis 
(Exhibit 'F'') plaintiff's parent, Publicker Industries Inc. , requested 
that no change be made in the November 23, 1948 ruling without a full 
hearing thereon. Similar requests were made by plaintiff by letter dated 
April 3, 1952 addressed to defendant Avis (Exhibit "G") and by letter of 
Publicker Industries Inc. dated April 9, 1952, addressed to defendant 
Dunlap (Exhibit "H'"). By letter dated April 16, 1952, defendant Avis 





"The former Deputy Commissioner's letter of November 23, 1948 
to Publicker Industries Inc. will be reviewed by the Bureau <7 a enetne 
event that any action is contemplated in this matter which would operate 
adversely to your company's interest an opportunity will be afforded for 
the expression of its views." (Exhibit "TI". ) | 

16. In July 1952, after conferences with representatives of plain- 
tiff, defendant Avis advised plaintiff that the bottling and sale of "Embassy 





6 
_ Club" could be resumed pending his decision on the review of the Novem- 
ber 23, 1948 ruling. 

17. By letter dated September 19, 1952 (Exhibit "J"'), defendant 

_ Avis advised Publicker Industries Inc. that the position taken in the letter 
of November 23, 1948, referred to in paragraph 9 above, was incorrect 
and that 

"the provisions of the last unnumbered paragraph of Section 39(a) 
of Regulations No. 5 require such whiskey produced in the United States 

and stored in this manner to be labeled with the reused cooperage state- 
ment. 

"Mr. Mealey's ruling is accordingly hereby rescinded, effective 
immediately, although no objection will be interposed to the packaging of 

_ any such whiskey already tax paid, whether or not dumped and in blend- 
ing or bottling tanks, at the time of receipt of this letter, under labels 
heretofore used for the same products." 

18. The effect of said letter of September 19, 1952 is to require 
plaintiff to stop the bottling and sale of ''Embassy Club" whiskey unless 
its label bears a statement that the whiskey has been stored in reused 

_ cooperage. It also requires plaintiff and its affiliates to stop the use of 
such whisky in blends unless the respective labels thereof bear a reused 
cooperage storage statement. As a result of such requirement, the 
marketability of all of such brands will be irreparably and unjustifiably 
injured. 

19. A further effect of said letter of September 19, 1952 is to 
revoke, among others, the certificates of label approval granted to plain- 
tiff on May 3, 1949 and August 1, 1949. Such action constitutes depriva- 
tion of plaintiff's property without due process of law. 

- 20. The action of defendant Avis, concurred in by defendants Dun- 





lap and Snyder, is an incorrect interpretation of the statutes of Congress 
and of the regulations issued pursuant thereto. If persisted in, defendants 





| will be acting in excess of their statutory authority. 
16 21. The statutory authority under which defendants are purporting 


to act is 27 U.S.C. Sec. 205(e), which provides that distilled spirits . 
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must be labeled in conformity with the regulations to be issued by the 
Secretary of the Treasury. Said regulations are required to be such 

"*(1) as will prohibit deception of the consumer) with respect to such 
products or the quantity thereof and as will prohibit,| irrespective of 
falsity, such statements relating to age, manufacturing processes, an- 
alyses, guarantees, and scientific or irrelevant matters as the Secretary 
of the Treasury finds to be likely to mislead the consumer; 

"(2) as will provide the consumer with adequate information as to 
the identity and quality of the products, the alcoholic content thereof * * *' 

22. Pursuant to their general statutory authority under 27 U.S.C. 
Sec. 201 et seq. , defendants or their predecessors have promulgated 
Regulations No. 5 relating to the labeling and advertising of distilled 
spirits. Despite the fact that Article I(j) thereof permits age claims to 
be made for whiskies aged in oak containers of any kind, so long as the 
whiskies are not of the American type, and despite the fact that the 
whiskey described in paragraph 7 hereof is not an "American type whiskey", 
as that term is defined in Section 21, Class 2, of said regulations, defend- 
ants have denied plaintiff its right to claim age for such whiskey. This 
denial is predicated on the last unnumbered paragraph of Section 39(a) of 





the regulations which provides | 
"notwithstanding the foregoing provisions of this subsection, in the 
case of whiskey (as defined in Article I, Section 21, Class 2), produced 
in the United States on and after March 1, 1938, and|stored in reused 
cooperage, there shall be stated in lieu of the words|' * * *is. . .(years 
and/or months) old,' the words ' * * * stored. . . (years and/or months) 
in reused cooperage,' and in lieu of the words ' * * *. . . (years and/or 
months) or more old,' the words ' * * * stored. . . (years and/or months) 
or more in reused cooperage.'" 
23. Defendants' interpretation of said last unnumbered paragraph 


of Section 39(a) as prohibiting the whiskey described in paragraph 7 here- 


of from bearing the age statement authorized by Article I(j) is incorrect 
as a matter of law in that it is inconsistent with the purpose expressed in 
27 U.S.C. Sec. 205(e), and fails to give proper effect to other sections of 
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the regulations. Whiskey distilled in excess of 160° proof is not within 
17 the purview of the last unnumbered paragraph of Section 39(a). 
24. Defendants' concurrence with plaintiff's views regarding the 
restricted scope of the last unnumbered paragraph of Section 39(a) is evi- 


denced by their own administrative interpretations which permit corn 


whiskey, which has been stored in reused cooperage, to claim age under 
Article I(j) of Regulations 5. Plaintiff's whiskey being similarly entitled 
to claim age stands upon the same footing with respect to the last un- 


numbered paragraph of Section 39(a) as corn whiskey. 

25. In the alternative, if the whiskey described in paragraph 7 
hereof, is construed to come within the scope of the last unnumbered para- 
graph of Section 39(a), then the provisions of said paragraph are invalid 
as in excess of the statutory authority conferred upon defendants by 
Congress. Said provisions so interpreted, have no rational relationship 
to the statutory purpose of preventing, inter alia, deception as to quality. 
Such whiskey is at least equal in quality to whiskey, which under the regu- 
lations as interpreted to date, need not bear such a statement as to make it 
unmarketable. Such discriminatory treatment of plaintiff and its product, 
having no rational relationship to the statutory purpose announced by 
Congress, is arbitrary, capricious and in excess of statutory authority. 

26. The defendants have promulgated regulations under the Federal 
Alcohol Administration Act, by virtue of which Canadian producers are 
allowed to market in the United States a similar product aged in reused 
cooperage (manufactured under less stringent requirements and possibly 
with less resultant quality) free from the restrictions of the last unnum- 
bered paragraph of Section 39(a). Defendants thus have not found it neces- 
sary or proper to require a reused cooperage storage statement to provide 
adequate information as to the quality of such whiskey or to prevent con- 
sumer deception. 

27. Defendants’ action, described above, has already caused plain- 
tiff irreparable injury and, if continued, will continue to cause irreparable 
injury in the amount of several million dollars. Its effect will be to take 
plaintiff's property without due process of law. 
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28. Failure to comply with the order which is implicit in defend- 
ant Avis' letter of September 19, 1952 will subject plaintiff to criminal 
prosecution under 27 U.S.C. Sec. 207, and other drastic penalties under 
Federal law. 
29. Plaintiff has exhausted its administrative remedies and there 
is no adequate remedy at law. | 
WHEREFORE, plaintiff prays: 
1. That a declaratory judgment be granted 
(a) declaring invalid the construction placed by defendants on the 





last unnumbered paragraph of Section 39(a) of Regulations 5 as stated 
in defendant Avis' letter of September 19, 1952; 
(b) in the alternative, declaring invalid the last unnumbered para- 
graph of Section 39(a) of Regulations 5 as construed by defendants; and 
(c) declaring that plaintiff's whiskey, distilled|at a proof in excess 
of 160° and aged in reused cooperage, may be bottled and sold in inter- 


state commerce in bottles, the labels of which bear an age claim, with- 
out reference to the reused cooperage storage statement contained in the 
last unnumbered paragraph of Section 39(a). 
2. That, in addition to said declaratory judgment, a judgment be 
entered enjoining defendants from interfering in any way whatsoever with 
the bottling and sale of the whiskey described in paragraph 7 of this com- 
plaint under certificates of label approval heretofore granted by defend- 
ants. ! 
3. That all necessary processes issue herein. | 
4. That defendants be enjoined, pending hearing on the merits, 
from enforcing or attempting to enforce, in any manner whatsoever, the 
ruling contained in the letter of September 19, 1952, from defendant 
Avis to plaintiff's parent corporation. | 
5. That all persons, agencies, or other constituted authority be 
enjoined, pending hearing on the merits, from taking any further 
action of any nature involved in this action. | 
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7. That a temporary restraining order be issued herein, pending 
the hearing on the motion for temporary injunction. 
8. And for such other and further relief as may appear necessary 
and proper. 
/s/ Joseph A. Kaufmann 
/s/ Abraham S. Goldstein 
Attorneys for Plaintiffs * * * 
* * ak a * : a * 
212 [Filed July 7, 1953] 
| MEMORANDUM AND ORDER 
The existing interpretation by the Treasury Department of Regula- 
tion 5, Sec. 39(a) is reasonable and valid. 
The regulation was properly issued, pursuant to statutory authority, 
and was appropriately applied to plaintiff's product and was not discrim- 
inatory either in its origin or in its application. 
: The complaint does not state, in law, a cause of action and it is 
hereby 
ORDERED that the complaint be and the same is dismissed. 


A, H. SCHWEINHAUT 
United States District Judge 
July 7, 1953 


* x * * Pe * 


213 [Filed July 21, 1953] 


NOTICE OF APPEAL 
Notice is hereby given that Continental Distilling Corporation, the 
above-named plaintiff, hereby appeals to the United States Court of Ap- 
_ peals for the District of Columbia Circuit from the final judgment of this 
: Court, dated July 7, 1953, dismissing the complaint in the above-named 
cause. 


DONOHUE & KAUFMANN 
by F. Joseph Donohue /s/ 


Attorney for Plaintiff * * * 
x x ok 5d * * 


Ai 
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338 [Filed January 3, 1955] 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 11933 

Continental Distilling Corporation, Appellant 
v. | 

George M. Humphrey, Et Al, Appellees 


Appeal from the United States District Court for 
the District of Columbia | 


Decided November 24, 1954 


Mr. F. Joseph Donohue, with whom Mr. Abraham S. Goldstein 
was on the brief, for appellant. | 
Mr. Frank H. Strickler, Assistant United States Attorney, with 
whom Messrs. Leo A. Rover, United States Attorney, Oliver Gasch, 
Principal Assistant United States Attorney, Lewis A. Carroll, Assistant 
United States Attorney, and Wallace A. Russell, Attorney, Alcohol and 
Tobacco Tax Legal Division, Office of the Chief Counsel, Internal 
Revenue Service, were on the brief, for appellees. ‘Mr. William J. 
Peck, Assistant United States Attorney at the time the record was 
filed, also entered an appearance for appellees. | 
Mr. Frederic P. Lee filed a brief on behalf of Anderson County 
Distilling Co., Inc., and 24 other distilling companies as amici curiae, 
urging affirmance. | 
Before Edgerton, Fahy and Washington,- Circuit Judges. 
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Fahy, Circuit Judge: On September 19, 1952, Dwight E. Avis, 
as head of the Alcohol and Tobacco Tax Division of the Bureau of 


Internal Revenue and one of the defendants, who are hereinafter referred 


to as appellees, 1/ notified the Continental Distilling Corporation, 
plaintiff, referred to as Continental, 2/ that certain whisky marketed 
by it should be labeled to show that it had been stored in reused co- 
operage. Continental sued in the United States District Court for a 
judicial declaration of invalidity of this ruling and for appropriate 
injunctive relief. The appeal is from the court's order dismissing the 
complaint on appellees' motion that it failed to state a claim upon 
which relief could be granted. 

The governing statute is the Federal Alcohol Administration Act, 
49 Stat. 977, as amended, 27 U.S.C. Secs. 201 et seq. (1952). 
Reading Sec. 205 with Sec. 205(e) it is unlawful for any person engaged 
in business as a distiller, 

"To sell or ship or deliver for sale or shipment, or 
otherwise introduce in interstate or foreign commerce *** any 


distilled spirits *** unless such products are bottled, packaged, 


The appelle€s other than Avis are the Secretary of the Treasury 
and the Commissioner of Internal Revenue who with Avis are 
charged by law with the responsibility of administering the 
applicable statute. No question is raised as to parties. 


The functions of the former Federal Aléohol Administra- 
tion were transferred to the Deputy Commissioner in charge of 
the Alcohol Tax Unit of the Bureau of Internal Revenue, pur- 
suant to Plan No. I under the Reorganization Act of 1939 (53 
Stat. 561). Under further reorganization plans these functions 
were assumed by the Alcohol and Tobacco Tax Division, Internal 
Revenue Service, of which Division appellee Avis is Director. 


The notification was to Continental through its parent company, 
Publicker Industries, Inc. 
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and labeled in conformity with such regulations, to be pre- 


scribed by the Secretary of the Treasury, with respect to *** 
labeling *** (1) as will prohibit deception of the consumer with 
respect to such products or the quantity thereof and as will 
prohibit, irrespective of falsity, such statements relating 

to age, manufacturing processes, analyses, guarantees, and 
scientific or irrelevant matters as the Secretary of the 
Treasury finds to be likely to mislead the consumer; (2) as will 
provide the consumer with adequate information as to the identity 
and quality of the products ***; (4) as will prohibit statements 
on the label that are disparaging of a competitor's products or 
are false, misleading, obscene, or indecent ***." (Sec. 205(e)) 


The complaint alleges that Continental began manufacturing the 
whisky in 1945 and stored it in barrels which had lost their char by 
prior use. On November 23, 1948, Avis' predecessor had advised 
Continental that containers could show the age of the whisky when it was 
used in blends, without reference to reused cooperage. On May 3, 
1949, and again with an immaterial change on August 1, 1949, the 
Alcohol Tax Unit had approved a label for the whisky as 'Embassy 
Club" with the legend "This Whisky is 4 Years Old". Continental 
decided, however, to mature it for two more years jand delayed 





marketing it until August 1951. Large sums were expended in a suc- 
cessful marketing camapign, after which, the complaint continues, 
the 1952 ruling was made, irreparably injuring the whisky's market- 
ability. | 
The regulation relied upon by appellees is the last unnumbered 
paragraph of Section 39(a) of Regulations No. 5 adopted March 2, 
1938, 3 Fed. Reg. 486, 27 (CFR Sec. 5.39 (1949). [It reads as follows: 
"Notwithstanding the foregoing provisions of this para- 
graph, in the case of whisky (as defined in Sec. 5.21 (b), 
Class 2), 3 produced in the United States on and after March 1, 
1938, and stored in reused cooperage, there shall be stated in 


3/ Appellant concedes that "Embassy Club" is whisky as defined in 
Sec. 5.21 (b), Class 2. 
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341 lieu of the words *** is (years and/or months) old’, 


and/or months) or more in reused cooperage’." _ 
First. The complaint alleges that this regulation, interpreted to 

_ require "Embassy Club” to be labeled as having been stored in reused co- 

| operage is invalid because the notice of hearing which preceded its pro- 
mulgation did not inform interested parties that whisky produced at a 

_ proof in excess of 160° and stored in reused cooperage would be af- 

fectea.4/ We think this contention unavailable to Continental. No prob- 

- lem with respect to "Embassy Club" was alive when the regulation was 

- adopted March 2, 1938. The whisky was not even manufactured until 
1945. When Continental then began its manufacture and in 1949 first 

_ applied for approval of a label there is no indication it was not fully _ 
aware of the regulation, which plainly gave notice of its possible appli- 

_ cation to this whisky. In these circumstances Continental makes no case 
of lack of notice. We do not imply, however, that the notice was in- 
sufficient. It stated a purpose of the hearing to be to amend regulations 
to authorize certain "American type" whiskies, which do not include 
"Embassy Club", to carry labels claiming age for their period of 
storage in used containers; but the notice also forecast amendments to 
create a standard of identity for "light-bodied" whiskies, which do in- 
clude "Embassy Club", to permit their storage in secondhand containers 
and to claim age for the full period of such storage, 2 Fed. Reg. 2080 
(1937). If the adequacy of the notice were before us it might well be held 

$42 to have raised generally the subject of claims of age for whiskies stored 


in secondhand containers. 


4/ The notice of hearing requirements are contained in Section 5(f) 
of the Act, 27 U.S.C. Sec. 205(f). 


"Embassy Club" is produced at a proof in excess of 160° 
and, as previously stated, is stored in barrels which have lost 
their char by prior use. 
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Second. It is urged that in prohibiting Continental from claiming 
age and requiring instead that it disclose the period of the whisky's 
storage in reused cooperage appellees have misinterpreted their own 
regulations. The argument is that "age" is defined|in Article I (j) 
of Regulations No. 5 to include storage in oak barrels, that "Embassy 
Club" was:‘so stored, from which it follows that "age" may be stated on 
its label. 2/ _The premise does not support the conclusion. Even were 
we to agree that "age" includes by definition the keeping of whisky of this 
type in reused oak barrels appellees would not thereby be precluded from 
requiring the label to indicate the manner of its aging. 

Third. Continental also contends that the application to it of the 
reused cooperage regulation is not within the purposes of the Act to pre- 
vent consumer deception as set forth in Sec. 205(e), supra, and con- 
stitutes discriminatory treatment of an arbitrary and capricious. character 
without rational relation to those purposes. The bare allegation of para- 
graph 23 that an interpretation of the regulation which prohibits 
“Embassy Club" from bearing the age statement is inconsistent with the 
statutory purposes is too general to sustain plaintiff's burden. See 
Pacific States Co. v. White, 296 U.S. 176, 184-6.0/ We turn to 


5/ ‘The text of Article I(j) of Regulations No. 5 is as follows: 

"The term ‘age’ means the period during which, after 
distillation and before bottling, distilled spirits have been kept 
in oak containers, charred if for a whisky of American type other 
than corn whisky, straight corn whisky, blended corn whisky, or 
a blend of straight corn whiskies. In the ease of American type 
whiskies produced on or after July 1, 1936, other than corn 
whisky, straight corn whiskies, blended corn whisky, and biends 
of straight corn whisky ‘age’ means the period during which the 
aay has been kept in charred new oak i aia " (27 CFR 
Sec. 5.1(j) (1949)) 


The Court there said: 

"***The burden is not sustained by making allegations which 
are merely the general conclusions of law or fact. *** 

"***where the regulation is within the scope of authority 
legally delegated, the presumption of the existence of facts justi- 
fying its specific exercise attaches alike to statutes, to municipal 
ordinances, and to orders of administrative poste: eeaN (296 
U.S. at 185-6) 
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paragraph 25. It alleges that the regulation so interpreted has no | 


rational relation to the statutory purpose "of preventing, inter alia, 
deception as to quality”; that the whisky is at least equal in quality to 
whisky which is not required to bear a statement that makes it un- 
marketable; and that such discriminatory treatment of Continental and 
its products, having no rational relation to the statutory purpose, is 
arbitrary, capricious and in excess of statutory authority. Since the. 
prevention of consumer deception is not limited in Sec. 205(e) to matters 
having to do with quality paragraph 25 of the complaint, if it stood alone, 
would hardly state a cause of action on the theory of absence of relation 
of the regulation to the full purposes of the statute. But when we read 
paragraph 25 with paragraphs 24 and 26 the charges of arbitrary dis- 
crimination cannot be put aside. Paragraph 24 states that appellees by 
their administrative interpretation permit corn whisky stored in reused 
cooperage to claim age on its label without mention of such cooperage, 
and that Continental's whisky, similarly entitled to claim age, stands 
upon the same footing with respect to the last unnumbered paragraph of 
Section 39(a). And paragraph 26 alleges that appellees have not found 

it necessary or proper to require a reused cooperage statement 
in order to provide adequate information as to the quality of whisky of 
Canadian producers who are allowed to market in the United States a 
product similar to Continental's free of the reused cooperage regula- 
tion, notwithstanding it is aged in such cooperage. 

Applying the general rule often enunciated that the allegations of 
a complaint admitted by a motion to dismiss are to be construed 
favorably to a plaintiff, National Used Car Market Report, Inc. v. 
National Automobile Dealers Ass'n, 91 U.S. App. D.C. 313, 313-4, 
200 F. 2d 359, 359-60; Machado v. McGrath, 90 U.S. App. D.C. 70, 
73, 193 F. 2d 706, 708, cert. denied, 342 U.S. 948, and having in mind 
at the same time that this rule in the context of the present case requires 
particularity of allegations to overcome the presumption of validity at- 
taching to administrative action taken pursuant to valid delegation, 
Pacific States Co. v. White, supra, we hold that the complaint 








345 
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sufficiently alleges discrimination to withstand a motion to dismiss. 
It alleges facts which we cannot say do not show arbitrariness in this 
regard unless refuted or explained in the light of the purposes of the 
statute. The allegations are specific with respect to unequal treatment 
accorded Continental's whisky compared with both corn and Canadian 
whiskies stored like Continental's in reused cooperage. There well may 
be justifiable reasons for this. But they are neither matters of which 
we can take judicial notice nor of common knowledge so far as we are _ 
cognizant. Therefore, under Pacific States Co. v. White, supra at 185, 
Continental is entitled to opportunity to prove the alleged arbitrary char- 
acter of the discriminatory treatment, which, if proved, would render 
the ruling unlawful. | 7 
Obviously, in a matter of this kind not all differences or discrimi- 
nations are unlawful. Unless so unreasonable in relation to the subject 
and its valid regulation as to be arbitrary or capricious, they are 
permissible. In deciding the matter the court must have in mind 
the prevention of consumer deception and not strike down reasonable dif- 
ferences which further this purpose. We hold only that we are not in- 
formed by common knowledge or by judicial notice that, in view of the _ 
alleged similarity between Canadian, corn and "Embassy Club" whiskies, 
a ruling requiring the latter alone to be labeled "stored in reused co- 
operage”™ though the others are also so stored, is not unreasonably 
discriminatory. The Complaint fairly construed raises questions of 
fact in this regard which call for a solutim through procedures other | 
than dismissing the complaint on motion. The court may not substitute 
its judgment for that of the administrative agency and may not itself 
devise the appropriate regulations or labels, but it may require that 
those adopted avoid arbitrary discrimination between whiskies which 
are similar in respects pertinent to appropriate marketing practices. 
Administrative Procedure Act, 60 Stat. 237, 243, as amended, 5 
U. S..C. Sec. . 1009(e)(B)(1) (1952); Nolan v. Morgan, 69 F. 2d 471, 
473-4 (7th Cir. ); Willapoint Oysters v. Ewing, 174 F. 2d 676, 697 (9th 
Cir.); and see Hamilton Nat. Bank v. District of Columbia, 81 U.S. App. 





Se SOO ae TIT NRE CUR rE ee rt MEU ee Ne en eet on Uae g ta Erne ON Aceon 


18 


D.C. 200, 156 F. 2d 843; and Gibson Wine Co. v. Snyder, 90 U.S. App. — 
D.C. 135, 194 F. 2d 329. Should such discrimination exist, furthermore, 
it would lead to consumer deception rather than to its avoidance as sought 
by the statute. And one part of the trade would be disadvantaged in 
comparison with others ona basis not justified by a reasonable relation 
of the different treatment to the purposes of the statute. This would 
place the ruling or regulation outside the statute upon which it purports 
to rest. 

Fourth. Continental makes a further contention that since it was 
authorized in 1949 by the Alcohol Tax Unit to label "Embassy Club" so 
as to show its age without reference to reused cooperage and expended 
large sums under this ruling in preparation for marketing its product, 

the ruling of September 19, 1952, under the same statute and 
regulations, requiring the reused cooperage legend, deprived it of a 
license without due process of law. But the earlier interpretation, 


giving it the full effect claimed by Continental, was in no sense a 


license. Quite independently Continental was then engaged in its busi- 
ness and has so continued. A particular method of carrying on this 
business in interstate or foreign commerce was subjected to regulation 
for purposes of preventing consumer deception. In carrying out this valid 
purpose through an appropriate exercise of the federal police power 
within the field of interstate commerce, Brooks v. United States, 267 
U.S. 432, 436-7; Speert v. Morgenthau, 73 App. D.C. 70, 74, 116 

F. 2d 301, 305, the Government is not required to maintain a position 
once adopted if another is found necessary or desirable, notwithstanding 
loss may be caused individuals who have relied upon a different position 
previously taken. Bowles v. Willingham, 321 U.S. 503, 517-8; Queen- 
side Hills v. Saxl, 328 U.S. 80, 82-3. } 

The District Court issued a stay pending this appeal, permitting 
the marketing of ‘Embassy Club" without the use of the challenged label. 
Our decision will terminate this stay. Whether or not another should be 
substituted pending proceedings in the District Court we leave to that 
court. We do not intimate that our decision under part Third of this 
opinion does or does not call for such relief. 
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The order appealed from will be reversed andthe complaint re- 


instated, but only insofar as it states the claim respecting arbitrary 
discrimination, in relation to the purposes of the statute, discussed in 
part Third above. | 


It is so ordered. 


[ Filed January 11, 1955] 


ANSWER 
First Defense | 
The complaint fails to state a claim upon which relief can be 
granted. 


Second Defense 

Answering the numbered paragraphs of the complaint, defendants 
aver: | 

1. Defendants are not required to answer the allegations contained 
in paragraph 1 of the complaint. 

2. Admitted. 

3. Admitted, except that George M. Humphrey has been sub- 
stituted as a party defendant in place of John W. Snyder. 

4, Admitted, except that T. Coleman Andrews has been substi- 
tuted as a party defendant in place of John B. Dunlap. 

5. Defendants admit that defendant Avis is the Director of the 
Alcohol and Tobacco Tax Division of the Internal Reyenue Service and 
that his official office is in the District of Columbia and that he ad- 
ministers the provisions of the Federal Alcohol Administration Act 
involved herein, subject to the supervision and direction of the Secre- 
tary of the Treasury and The Commissioner of Internal Revenue. The 
remaining allegations of paragraph 5 of the complaint are denied. 

6. Defendants are not required to answer the allegations con- 
tained in paragraph 6 of the complaint. | 
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7. Admitted. 

8, 9, 10, 11 and 12. The allegations contained in paragraphs 8, 
9, 10, 11 and 12 of the complaint are immaterial and irrelevant as the 
Court of Appeals decided the issues raised therein adversely to plain- 
tiff. 

13. Defendants are without knowledge or information sufficient 
to enable them to form a belief as to the truth or falsity of the allega- 
tions contained in paragraph 13 of the complaint. | 

14, 15, 16, 17, 18, 19 and 20. The allegations contained in para- 
graphs 14, 15, 16, 17, 18, 19 and 20 of the complaint are immaterial 
and irrelevant as the Court of Appeals decided the issues raised therein 
adversely to plaintiff. 

21. Defendants admit that they are acting pursuant to the pro- 
visions of Title 27, U.S.C., Sec. 205(e). 

22. Defendants admit ithat they or their predecessors promulgated 
Regulations No. 5 relating to the labeling and advertising of distilled . 
spirits pursuant to their general statutory authority. Further answering, 
defendants aver that the statute and regulations promulgated pursuant 
thereto prohibit an unqualified claim of age on plaintiff's product. The 
remaining allegations of paragraph 22 of the complaint are immaterial 
and irrelevant as the Court of Appeals has decided the issues raised 
therein adversely to plaintiff. 

23. The allegations contained in paragraph 23 of the complaint 
are immaterial and irrelevant as the Court of Appeals has decided the 
issues raised therein adversely to plaintiff. 

24, 25. Denied. 

25(a)}. The allegations contained in paragraph 25(a) of the com- 
plaint are immaterial and irrelevant as the Court of Appeals has decided 
the issues raised therein adversely to plaintiff. 

26, 27. Denied. 

28, 29. The allegations contained in paragraphs 28 and 29 of 
the complaint are conclusions of law which defendants are not required 


to answer. 





21 
WHEREFORE, having fully answered, defendant demand aes 
ment together with the costs of this suit. 


/s/ Leo A. Rover 


LEO A. ROVER 
United States Attorney 


/s/ Oliver Gasch | 


OLIVER GASCH | 
Assistant United States Attorney 


/s/ Frank H. Strickler 


FRANK H. STRICKLER 
Assistant United States Attorney 


Of Counsel: 


WALLACE A. RUSSELL 
Attorney 

Alcohol and Tobacco Tax 
Legal Division 

Office of the Chief Counsel 
Internal Revenue Service 


Certificate of Service 
I hereby certify that service of the foregoing Answer has been 
made upon plaintiff by mailing a copy thereof to its attorney, F. Joseph 
Donohue, Esq., 503 D Street, N.W., Washington, D.C., this 3 day 
of January, 1955. 


[ Filed May 23, 1955] 


PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 


May 23, 1955 


P's pretrial statement adopted. 
D's pretrial statement adopted. | 
It is stipulated and agreed between all parties hereto that the basic 
issue for determination is: 
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Is the regulation unreasonable and discriminatory where interpreted 
and applied so as to cover P's over 160 proof whiskey aged or stored 


in reused cooperage. 


Gov. records to be received without formal proof subject to test of 


materiality and relevancy. 


Counsel for respective parties will attempt to agree as to Canadian 
regulations prior to hearing and where possible will initial. 


Counsel agree that further deposition and interrogatories by each side 
-Imay be necessary and to be concluded by both sides not later than 
June 27, 1955. 


/s/ Abraham S. Goldstein 
Attorney for Plaintiff 


/s/ Frank H. Strickler Gr 1 B Keech 
Attorney for Defendant 


[ Filed December 5, 1955] 


AMENDED ANSWER | 
Pursuant to leave orally granted by the Court, defendants hereby 
amend their answer to paragraph 18 of the complaint to read as fol- 
lows: | 
18. The allegations contained in paragraph 18 of the complaint 
are immaterial and irrelevant, the Court of Appeals having decided 
_ the issues raised therein adversely to plaintiff, and the statute, 
27 U.S.C. 205(e), not making marketability a standard to be con- 
sidered by the Secretary of the Treasury in promulgating regulations. 
_ In the event paragraph 18 of the complaint is deemed by the Court 
to be material, defendants deny the first sentence of the said para- 
_ graph; admit the second sentence of the said paragraph; and deny 





the third sentence of the said paragraph. 


[ Certified service] 
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/s/ Leo A. Rover 


LEO A. ROVER | 
United States Attorney 


/s/ Oliver Gasch 


OLIVER GASCH 
Assistant United States Attorney 


| 
/s/ Frank H. Strickler 


FRANK H. STRICKLER 
Assistant United States Attorney 


Attorneys for Defendants 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CONTINENTAL DISTILLING CORPORATION, 
Plaintiff, 

vs. ” Civil Action No. 4437-52 

GEORGE M. HUMPHREY, et al., 

Defendants. 


Washington, D.C. 
November 30, 1955 


The above-entitled cause came on for trial before the HONORA- 
BLE HENRY A. SCHWEINHAUT, a District Court Judge at 10:40 a.m. 


APPEARANCES: 


F. JOSEPH DONOHUE, ESQ., ABRAHAM S. GOLDSTEN, 
ESQ., 
HAROLD UNGAR, ESQ., AND LEO VERNON, ESQ., 


Appearing for the Plaintiff. 





FRANK H. STRICKLER, ESQ., Assistant United States 
Attorney; 
WALLACE A. RUSSELL, ESQ., Assistant Head, Alcohol 
and Tobacco Tax Legal Division, Bureau of 
Internal Revenue, U.S. Treasury Department, 


Appearing for the Defendants. 


FREDERIC P. LEE, ESQ. 
Amicus Curiae. 








* * * 


(The letter referred to was 
marked Plaintiff's Exhibit 
No. 1 in evidence.) 
. MR. DONOHUE: This letter, if it please your Honor, is dated 
September 19, 1952 and is addressed to Mr. Walter R. Brownback, 
Publicker Industries, Inc. , 1429 Walnut Street, Philadelphia 2, Penn- 
sylvania. 
"Dear Mr. Brownback: 

"Reference is made to former Deputy Commissioner Mealey's 
letter to you, dated November 23, 1948, in which permission 
was granted to make regular age claims in the case of certain 
whiskeys held by your company which had been distilled at more 


than 160° proof and stored in reused cooperage. 


"The letter in question came to my attention comparatively 
recently and, as you are aware as a result of subsequent con- 
ferences with various of your company's representatives, the 
position taken in it has been under question for some time. It 
is the Bureau's final conclusion that this position was incorrect 
and that the provisions of the last unnumbered paragraph of Sec- 
tion 39(a) of Regulations No. 5 require such whiskey produced 
in the United States and stored in this manner to be labeled with 
the reused cooperage storage statement. 


"Mr. Mealey's ruling is accordingly hereby rescinded, ef- 
fective immediately, although no objection will be interposed to 
the packaging of any such whiskey already taxpaid whether or not 
dumped and in blending or bottling tanks, at the time of receipt 
of this letter, under labels heretofore used for the same products. 

"The District Supervisor at Philadelphia is being furnished 
with a copy of this letter. 

Very truly yours, 


/s/ Dwight E. Avis, Head 
Alcohol and Tobacco Tax Division" 
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The letter is on the Stationery of the United States Treasury 
Department. 


I would now ask permission from the Court to read into the 
record pertinent to the more recent colloquy between the Court and 
Counsel for the Defendant the interrogatory and the answer thereto 
addressed to the Defendant by counsel for the Plaintiff, Interrogatory 
No. 2. "The Defendant will answer the following interrogatory as 
required by Rule 33 of the Federal Rules of Civil Procedure. 


"No. 2. State whether the Defendants contend that the type 
designations 'Canadian Whiskey or blended Canadian Whiskey, Scotch 
Whiskey or blended Scotch Whiskey, Irish Whiskey or blended Irish 
Whiskey or corn whiskey’ appearing on the label of a bottle of whiskey 
convey any information to the average American consumer as to the 
nature of the cooperage in which such whiskeys were aged. If so, 

state precisely the information the Defendants) claim is con- 
veyed to the consumer by each of the aforesaid type designations." 
And the Government's answer filed last July, "'No.": 


Now, at this time, if it please the Court, I would like to read 
excerpts from first, the deposition of the Defendant Dwight E. Avis, 
taken by us on Friday, the 25th of March, and briefly from a con- 
tinuation of that deposition taken on Wednesday, June 8, 1955, and 
for that purpose would like to ask my associate, Mr. Goldstein, to 
take the witness stand and answer the questions. 


THE COURT: Let me ask why you are doing that, instead of 


having Mr. Avis here, is this a matter of convenience? 
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MR. DONOHUE: He is not here, your Honor. 
THE COURT: Do you agree? | 
MR. STRICKLER: We agree. We stipulated to this, Your Honor. 
I think it would come in just as well this way. 
MR. DONOHUE: "What is your full name, Mr. Avis?" 
MR. GOLDSTEIN: "Answer: Dwight E. Avis," 
MR. DONOHUE: "Question: Where do you live, sir ?" 
MR. GOLDSTEIN: "1526 Locust Road, Northwest, Washington. " 
MR. DONOHUE: "Question: That is in the District of Columbia ?" 
MR. GOLDSTEIN: "Answer: Yes, sir." : 
MR. DONOHUE: "Question: How long have you lived in 
Washington, Mr. Avis?" | 
MR. GOLDSTEIN: "Answer: With the exception of about one 
year, since 1930." | 
MR. DONOHUE: "Question: What is your present occupation, 
business or profession?" 
MR. GOLDSTEIN: "Answer: I am the director of the Alcohol 


and Tobacco Tax Division, Internal Revenue Service." 
MR. DONOHUE: "Question: How long have you been the director 
of that branch of that service ?" 


MR. GOLDSTEIN: "Answer: Since November, 1951." 


I 


MR. DONOHUE: "Question: Prior to November of 1951, by whom 
were you employed and in what capacity ?" | 

MR. GOLDSTEIN: "Answer: I was the Assistant Deputy Com- 
missioner in Charge of Law Enforcement in the Alcohol Tax Unit, 
Internal Revenue Service." | 

MR. DONOHUE: "Question: How long had you been Assistant 
Director ?" | 

MR. GOLDSTEIN: "Answer: Since 1935, I believe." 

MR. DONOHUE: "Question: When did you first become associated 
with, by way of employment, the varying units within the Internal 
~ Revenue Service which have had jurisdiction over the manufacture 
and sale of alcoholic beverages ?" 
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MR. GOLDSTEIN: "Answer: In 1926." | 

| MR. DONOHUE: "Question: What was the nature of your res- 

‘ponsibility after November of 1951 when you became Deputy Commis- 3 

70 © missioner of the Alcohol Tax Unit ?" . 
MR. GOLDSTEIN: "Answer: I was in charge of liquor tax 

administration in its entirety, and that was prior to the time when the 








' tobacco work was transferred." 
MR. DONOHUE: "Question: In your responsibility as being in 
_ charge of the liquor tax administration, did you have any responsibility 
- with respect to the labeling of alcoholic beverages ?" B 
| MR. GOLDSTEIN: "Answer: The enforcement of the provisions 
of the Federal Aicohol Administration Act." 
* * * * 
MR. DONOHUE: * * * 
“QUESTION: In your responsibility as being in charge of liquor 
35 tax administration, did you have any responsibility with respect 
to the labeling of alcoholic beverages ?" 
MR. GOLDSTEIN: "Answer: Yes, sir." 
MR. DONOHUE: "Question: Tell us, generally." 
MR. GOLDSTEIN: “Answer: The enforcement of the provisions 
of the Federal Alcohol Administration Act." 
MR. DONOHUE: "Question: Which would include enforcement?" 
MR. GOLDSTEIN: "Answer: Labeling, advertising and trade 
practice, and similar matters. I did administer those. Of course, 
your question, I do not believe, included those and it was directed 
to labeling." 7 
MR. DONOHUE: "Question: Did I understand you to say, Mr. ~ 


Avis, that part of your responsibility as Deputy Commissioner subse- 
quent to 1951 had to do with consumer matters 7” 

MR. GOLDSTEIN: "Answer: No, that was after, although of 
course, we did investigate some Federal Alcohol Administration Act 
cases, that is, the Enforcement Division, of which I was Assistant 
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Deputy Commissioner in charge, did investigate Federal Alcohol Ad- 
ministration Act cases, just as we investigated violations of Internal 
Revenue laws." | 

MR. DONOHUE: "Question: Did there come a time when you were 
concerned with consumer matters ?" | 

MR. GOLDSTEIN: "Answer: There did." 

MR. DONOHUE: "Question: And in what respect Yd 

MR. GOLDSTEIN: "Answer: In relation to labeling, advertising, 
and the provisions of the Federal Alcohol Administration. That ws 
at the time I succeeded Mr. Mealey as Deputy Commission of the 
Alcohol Tax Unit." | 

MR. DONOHUE: "Question: That was in--" | 

MR. GOLDSTEIN: "Answer: November, 1951." 

MR. DONOHUE: "Question: Do you recall, Mr. Avis, when you 
became Director, having succeeded Mr. Mealey, a letter or ruling 
which had been issued by Mr. Mealey with respect to the labeling of 
certain whiskeys by the Continental Distilling Company ?" 

MR. GOLDSTEIN: "Answer: Ido. That came to me, to my 
attention subsequent to my appointment. I couldn't say offhand just 





how long afterward, but it was sometime afterward." 
* * * * * 
MR. DONOHUE: * * * 
"Question: Subsequent to being informed of the ruling which had 
heretofore been made by your predecessor, Mr. Mealey, did you do 
something with respect to that ruling, Mr. Avis?" | 
MR. GOLDSTEIN: "Answer: Yes, I did." 
MR. DONOHUE: "Question: Now, may I say at the moment that 
is a complete answer. I will follow that with another question. If you 


wish to explain it now or later, you certainly may." 
MR. GOLDSTEIN: "Answer: All right." 
MR. DONOHUE: "Question: May I ask you what you did?" 
MR. GOLDSTEIN: "Answer: Well, my best recollection is that 
we had a staff discussion of the matter and that I caused Mr. Huntington 
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_to take some action. I believe that he phoned the Philadelphia office 
and caused them to request the Continental Distilling Company to suspend 
_ some bottling operations that they were then engaged in. 
| "Now, that is my best recollection, other than to admit that it 
is refreshed from examination of the file." 
MR. DONOHUE: * * * 
"Question: May Iask you, Mr. Avis, if at the tine of the staff 
meeting to which you have made reference, consideration was given 
_ to any complaints from consumers, if there were any, with respect 
to the whiskey concerning which you gave the directive to Mr. 
Huntington ?"' 
The answer thereto is on page 12. 
MR. GOLDSTEIN: I do not recall that there was any consumer 
complaints." 
MR. DONOHUE: "Question: May I ask you, Mr. Avis, whether 
_ there were any complaints which were not consumer complaints ?" 
; MR. GOLDSTEIN: "Answer: There were no complaints of any 
_ sort before me at the time at which I initially considered this matter." 
| MR. DONOHUE: I shall now pass to page 12, Mr. Strickler. 


Oh, I am on page 12. 


"Question: If there were no complaints before you at the time 
of the staff meeting, may I, in order to clear the record, prior to 
the staff meeting had you had any complaints, either from consumers 
or from other distilleries, with respect to the whiskey in question ?" 
MR. GOLDSTEIN: "Answer: No, not to my knowledge, because, 
as I say, the matter hadn't come to my attention before." 
| MR. DONOHUE: "Question: Well, either before or after." 
MR. GOLDSTEIN: "Answer: Put it this way: It initially came 
to my attention that there was a ruling by Mr. Mealey, and that there 
was bottling operations in progress. I say I then consulted with the 
staff. Prior to that, my best recollection is that the matter had never 
been before me in any shape or form." 
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MR. DONOHUE: Toward the bottom of that page, Mr. Strickler: 

"Question: Mr. Avis, what was the general nature, as you now 
recall it, of the whiskey with respect to which, following the staff 
‘conference, you issued the directive to Mr. Huntington?" 

MR. GOLDSTEIN: "Answer: There was whiskey distilled at over 
160 proof, and stored in reused cooperage." 

MR. DONOHUE: Page 15, Mr. Stricker, the first question: 

"QUESTION: At the time you issued the directive to Mr. 
Huntington, were you aware of the distinction between a light-bodied 
whiskey, aml a heavy-bodied whiskey ?" 

MR. GOLDSTEIN: "Answer: Oh, I was generally aware, yes." 

MR. DONOHUE: "Question: At that time was it your understanding 
that the whiskey in question, being bottled by the Plaintiff, was a light- 
bodied whiskey ?" 

MR. GOLDSTEIN: "Answer: Oh, yes." 

MR. DONOHUE: "Question: Were you familiar at that time with 
the fact that Canadian whiskey was also a light-bodied whiskey ?" 

MR. GOLDSTEIN: "Answer: Oh, yes." 

MR. DONOHUE: Page 19, the last question on that page. 

"Question: Mr. Avis, as head of the appropriate bureau of the 
Internal Revenue Service concerned with the labeling of alcoholic 


beverages sold in the United States, can you tell me whether, ifa 
whiskey exactly like that whiskey of the Plaintiff's, with respect to 
which you issued the directive to Mr. Huntington, were produced 


in Canada, you would require a reused cooperage statement on the 
label when that whiskey was marketed in the United States ?" 

THE COURT: Read that again, please. 

MR. DONOHUE: Yes, your Honor. 

"Question: Mr. Avis, as head of the appropriate bureau of the 
Internal Revenue Service concerned with the labeling of alcoholic 
beverages sold in the United States, can you tell me whether, ifa 
whiskey exactly like that whiskey of the Plaintiff's, with respect to 
which you issued the directive to Mr. Huntington, were produced 





717 


718 | 


34 
in Canada, you would require a reused cooperage statement on the label 
when that whiskey was marked in the United States ?" 

MR. GOLDSTEIN: "Answer: No, sir." 

MR. DONOHUE: Page 27, Mr. Strickler. 

THE COURT: Before you move on, does Avis explain what he 
means by "No, sir." ? 

MR. DONOHUE: He simply means he would not-- 

THE COURT: He does not state that. 

MR. DONOHUE: No, your Honor. 

Page 27, Mr. Strickler, at the top of the page. 

"Question: Do you know of any reason, Mr. Avis, why whiskey 
identical with Canadian whiskey could not be made in the United States ?"' 
| MR. GOLDSTEIN: "Answer: Well, there is no reason, Mr. 
Donohue, why it can not be produced in the United States." 
| MR. DONOHUE: Now page 55, the last question on the bottom 
of the page: 

"Question: Do you claim, Mr. Avis, as a party litigant, that the 
whiskey which is the subject of this litigation does not mature in 
reused cooperage in the same way as Canadian and Irish whiskeys 
do?" 

MR. GOLDSTEIN: "Answer: I make no such contention." 

MR. DONOHUE: "Do you know that it matures in the same way as 


do Canadian, Scotch and Irish whiskeys." 

. MR. GOLDSTEIN: "Answer: I know they are both stored in reused 
-cooperage but so far as the process of maturing, and all, I can't say as 
to that.” 


MR. DONOHUE: "Question: You have no reason to believe that 
there would be no different process of maturing?" 

MR. GOLDSTEIN: “Answer: I do not know of any, no." 

MR. DONOHUE: Page 60. 

"Question: Now, Mr. Avis, is it correct that your office in its 
labeling regulations has established certain identity types which are 


_ required to be stated on the label of every bottle of whiskey ?" 
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MR. GOLDSTEIN: "Answer: Yes, sir." ! 

MR. DONOHUE: Page 61, the second question; 

"Is it a fact that under your regulations certain whiskeys are 
identified in terms of the nature of the mash from which they are 
distilled, rye, bourbon, corn and so forth?" | 

MR. GOLDSTEIN: "Answer: Yes, sir." 

MR. DONOHUE: "Question: Is it also a fact that certain whiskeys 
are identified in terms of their place of origin, such,as Canadian, Irish 
and Scotch ?" 

MR. GOLDSTEIN: "Answer: Yes, sir." 

MR. DONOHUE: "Question: ‘Are there still others for which no 
more specific standards of identity have been established, which are 
required to be labeled simply 'whiskey' ?" | 

MR. GOLDSTEIN: "Answer: Yes, a certain type of whiskey can 
only be labeled 'whiskey.' I mean, if it doesn't meet these other 
standards. " | 

MR. DONOHUE: "Question: Is it not a fact that the whiskey about 





which we are discussing here is one of that latter type “ld 
MR. GOLDSTEIN: "Answer: Yes, sir." 


MR. DONOHUE: "Question: And under your regulation, it is to 
be labeled simply as 'whiskey' ?" | 

MR. GOLDSTEIN: "Answer: Yes." 

THE COURT: Perhaps I should not be sit this at this time, 
but I think I will nevertheless: Your last question was this, in sub- 
stance: "The whiskey we are talking about under your regulations" 
meaning Mr. Avis‘-- 

MR. DONOHUE: Yes, sir. 

THE COURT: -'may be labeled only as ‘whiskey or 

MR. DONOHUE: Yes, your Honor. 

THE COURT: And he said, yes, right ? 

MR. DONOHUE: Yes, your Honor. 

THE COURT: That confuses me. 
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MR. DONOHUE: And it is labeled "whiskey". 
THE COURT: Yes, it is also labeled-- 
MR. DONOHUE: It is not labeled "rye whiskey." It is not labeled 


- "bourbon whiskey", "corn whiskey", "Canadian whiskey", "Scotch 


whiskey", or "Irish whiskey." 

There is a type designation provided by the regulations. 

THE COURT: Which doesn't have reference to cooperage ? 

MR. DONOHUE: None, whatsoever. 

THE COURT: All right, that answers it. 

* * * *K* * 

MR. DONOHUE: * * * 

Now Mr. Strickler, referring to page 105. 

THE COURT: Still Mr. Avis? 

MR. DONOHUE: Still Mr. Avis, yes, your Honor. 

"In administering the regulations, Mr. Avis, it is your expecta- 
tion, isn't it, that when you order a certain whiskey to make a reused 
cooperage statement on its label in compliance with your interpretation 

of the regulation the consumer will become aware that the whiskey 
so labeled is in some way different from whiskeys which claim age ?" 

MR. GOLDSTEIN: "Answer: Yes." 

MR. DONOHUE: "Question: And it is your expectation that in 


the consumer's mind that whiskey so labeled will be considered dif- 


ferent from all other whiskeys which claim age rather than a reused 
cooperage statement: isn't that correct ?" 

MR. GOLDSTEIN: "Answer: Well, it will put the consumer 
on notice that it is whiskey of a certain type." - 

MR. DONOHUE: "Question: Different from whiskeys which claim 
age rather than make a reused cooperage statement, isn't that right ?" 

MR. GOLDSTEIN: "Answer: That is right." 

MR. DONOHUE: "Question: So that our whiskey, if it bore a 
reused cooperage statement would inform the consumer that the 
contents of the bottle were different from American rye and bourbon, 
would it not ?” 
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MR. GOLDSTEIN: "Answer: Yes, from the traditional types." 

MR. DONOHUE: "Question: It would also inform the consumer, 
would it not, that our whiskey is different from corn which claims age, 
would it not ?"' 

MR. GOLDSTEIN: "Answer: I think so, yes." 

MR. DONOHUE: "Question: It would also inform the consumer 
that our whiskey is different from Canadian which claims age, would 
it not ?" 

MR. GOLDSTEIN: "Answer: It might be susceptible tothat 
conclusion on the part of the consumer." 

MR. DONOHUE: Referring to page 110, the first question: 

"Mr. Avis, do you have any information about the effect upon 
marketability of whiskey of reused cooperage statements ?"' 

MR. GOLDSTEIN: "Answer: Well, it is generally regarded in 
the industry that it would affect the marketability of the product." 

MR. DONOHUE: "Question: Affect it adversely ?" 

MR. GOLDSTEIN: "Answer: Yes." 

*x* * * kK * 

MR. DONOHUE: * * * 

Page 121, the first question, Mr. Strickler. 

"Question: Do you remember the whiskey which used to be sold 
under the name of ‘Signet* ?" 

MR. GOLDSTEIN: "Answer: I recall that whiskey." 

MR. DONOHUE: "Questim: Was that a reused cooperage 
whiskey ?" 

MR. GOLDSTEIN: "Answer: My recollection is that it was. I 
mean, it was a high proof whiskey stored in reused cooperage." 

MR. DONOHUE: "Question: That whiskey isn't sold today, 
is it?" 

MR. GOLDSTEIN: “Answer: No, sir." 

MR. DONOHUE: Page 122. The second question. 

"Question: Is it your understanding, Mr. Avis, that ‘Signet’ 

‘ dropped off the market as a result of the 1938 regulation which would 
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have required it to make a reused cooperage statement ?" 

MR. GOLDSTEIN: "Answer: Yes, sir, I believe so." 

MR. STRICKLER: I objected to that again at the deposition, your 
Honor. 

THE COURT: I sustain the objection to that. 

MR. GOLDSTEIN: He continues the answer. 

. MR. DONOHUE: May I Say, if it please your Honor, there is a 

further answer to the question. 

THE COURT: I object to the question. 

MR. DONOHUE: And I am fearful that your objection to the 
question precludes my reading the answer, your Honor. 

THE COURT: I am afraid so. 

* ** * * 

MR. DONOHUE: * * * "Question: Mr. Avis, do you agree with 
the claim made by the Plaintiff in its complaint that both Canadian 
and Plaintiff's whiskeys are distilled at over 160° proof ?" 

MR. GOLDSTEIN: "Answer: Yes, sir." 

MR. DONOHUE: Now page 2 of the Huntington deposition: 

"Question: Would you state your full name and address for the 
record, please, Mr. Huntington?" 

MR. GOLDSTEIN: "Answer: My name is John L. Huntington. 
I live at 8001 Kerry Lane, Chevy Chase, Maryland." 
| MR. DONOHUE: "Question: You are the chief of the basic 
permit and trade practices branch of the Alcohol and Tobacco Tax 
Division, are you not?" 

MR. GOLDSTEIN: "Answer: That is correct." 
| MR. DONOHUE: "Question: How long have you occupied that 
position Ye 
MR. GOLDSTEIN: "Answer: Since 1940, although there has been 
a change in nomenclature, but it has been the same activity since 
1940." 

MR. DONOHUE: "Question: And how long before 1940 were you 
associated with the regulation of the alcoholic industry ?" 
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MR. GOLDSTEIN: "Answer: Beginning June 16, 1934 when I 
became head of the Code Enforcement Division of the Federal Alcohol 
Control Administration; when that agency was abolished I became 
Deputy Administrator in Charge of Enforcement of the Federal Alcohol 
Administration and remained in that position until I came over here 
when that agency was abolished." 

MR. DONOHUE: "Question: Since 1940 by whatever name the 
particular office was called, you were doing basically the same work 
that you are now doing ?" | 

MR. GOLDSTEIN: "Answer: Yes." 

MR. DONOHUE: "Question: Can you tell us in general what 
your functions are in the capacity you are now in?" 

MR. GOLDSTEIN: "Answer: I have charge of the regulation of 
the labeling and advertising and trade practices, which I call the 


. general regulation of the conduct of the legitimate liquor industry." 


MR. DONOHUE: 'Question: In the course of your work I take 
it‘ you receive applications of one kind or another from industry 
members for label approval and for approval of various practices, 
is that correct?” | 

MR. GOLDSTEIN: "Answer: That is correct." 

MR. DONOHUE: "Question: And it is your function to determine 
whether the labels or the practices in question are permissible under 
the regulations ?" | 

MR. GOLDSTEIN: "Answer: That is also correct. “i 

MR. DONOHUE: "Question: In the course of the years I take 
it you have had any number of conversations with industry members 
about their problems and their practices; is that correct Tah 

MR. GOLDSTEIN: "Answer: That's correct; many daily." 

MR. DONOHUE: "Question: Do you in connection with your 
duties from time to time make recommendations with respect to 
regulations which should be adopted or regulations which should be 





changed ?" 
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MR. GOLDSTEIN: "Answer: Yes." , 
MR. DONOHUE: ‘Question: Were you ever told, Mr. Huntington, e 


by a member of the industry, that a reused cooperage statement on a. 3 
whiskey bottle made or would make his product unsalable or relatively 
unsalable ?" 


* * * *X * 


88 MR. GOLDSTEIN: "Answer: Yes, I have been told by many 
members of the industry that the use of that statement adversely af- 
fected the marketability of the whiskey on which it appeared." 
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103 MR. DONOHUE: * * * Now, turning to page 3 21 of the Huntington 
deposition, the first question on the page: 
MR. GOLDSTEIN: It is at the bottom of the =e 
MR. DONOHUE: Iam sorry. The question on the bottom of the 
page, the last question: | 
"Do you recall in 1949 a proposal by the Alcohol Tax Unit that 
the regulations be amended to permit the whiskey to be distilled at 
over 160 and stored inreused cooperage to claim age?" 
MR. GOLDSTEIN: "Answer: Yes, that was one of the proposals 
that was the subject of the July 11th and 12 th hearings of that year." 
MR. DONOHUE: ''Question: In proposing that regulation, the 
mj A. T.U. took the position, did it not, that such a pronpees regulation 
would not result in consumer deception ?" 





* * * * * 
104 MR. GOLDSTEIN: "The Witness: Well, we would be quite 
derelict in our duty if we proposed a regulation or an amendment to 
a regulation which we thought would result in consumer deception, 
so it was obvious that our thinking at that time was that this would 
not result in such deception." 
- MR. DONOHUE: I am reading now, Mr. Strickler, from the last 
question on page 45--I am sorry, 25. 
"Question: Mr. Huntington, in the course of your work in this 
field, I take it you have had--you said before that you, had many con- 
versations with industry people about their problems and their processes 
and practices: Have you discussed with any members of the industry 
105 their problems and practices with regard to the) manufacture of 
¢ light-bodied whiskey ?" | 
_ MR. GOLDSTEIN: "Answer: Yes, particularly in 1949 when 
that was--when we were being petitioned to hold a hearing on that, 
I discussed it with a number of different people." 








* * * * 


108 MR.. DONOHUE: * * * "Question: Did you conclude on the basis 
of the--all of the information which you received from various sources-- 
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that it was desirable in the case of light-bodied whiskey, to age it in 
reused barrels ?" 
x * kK KX 

MR. GOLDSTEIN: "Answer: Yes, I am advised that it is the 
industry practice to store light-bodied whiskeys in reused charred or 
reused uncharred barrels, and I assume from that that it is desirable." 

MR. DONOHUE: Turning now to the first question on page 27: 

"Question: Mr. Huntington, what do you understand as a light-- 
by a light-bodied whiskey-what does the term mean to you ?"' 

109 MR. GOLDSTEIN: "Answer: Well, it is a whiskey distilled 
normally at a higher proof than a héavy-bodied whiskey, containing 
fewer of the congenerics which the heavy-bodied whiskey possesses; 
normally considered a whiskey distilled at above 160° proof and 
usually around 180." | 3 

MR. DONOHUE: "Question: Would you say in your experience, 
‘Mr. Huntington, that there is a developing market in the United States 
for light-bodied whiskey ?" 
7 MR. GOLDSTEIN: "Answer: That has been my observation, that 
the public taste has tended more and more in that direction." 
*x* * Ke K * 
111: JOHN T. McCABE 
‘was called as a witness by counsel for the Plaintiff and, having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONOHUE: 
Q. Will you state your name, please. A. John T. McCabe. 
| Q. Where do you live? A. 7804 Cobden Road, Philadelphia, 
Pennsylvania. 
Q. . What is your business, occupation or profession? A. Iam 
_ a production manager for the Beverage Subsidiaries, Publicker 
- Industries. 
Q. What was your formal education? 
THE COURT: DoI care about that? 
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MR. DONOHUE: Yes, because Iam qualifying him as a 
chemical expert, if it please the Court. | 
THE COURT: All right. 
THE WITNESS: I have a Bachelor of Science Degree from 
St. Joseph's College in Philadelphia in 1930, and Chemical Engineering 
Courses at Drexel Institute of Technology in Philadelphia. 
BY MR. DONOHUE: | 
Q. Are you a member of any professional societies? A. Several, 
the American Chemical Society, for one; Franklin Institute; the Air 
Pollution Association. That is about all. ! 
Q. With relation to the over 160° proof reused cooperage whiskey 
about which we are talking, what part did you play with respect to it? 
A. I directed and supervised the production of that whiskey. 
Q. And when was this whiskey first produced? A. We started 
producing it in August of 1945. 
Q. And was there a second occasion in which further amounts 
were produced? A. Well, it was produced in what we call the fall 
season of 1945 and then there was some later produced in 1947. 
Q. Had you heretofore produced other kinds of whiskey? A. Oh, 
yes. | 
Q. What kinds of whiskey have you made or produced? A. Well, 
the conventional American whiskeys, bourbon whiskey, rye whiskey, 
and corn whiskey. | 
Q. And this whiskey we are talking about in 1945 and 1947 differed 
in what respect from what you have termed the conventional American 
whiskey? A. Well, it differed in a number of respects, from the 
standpoint of production, it differed in the proof of distillatim. In other 
words, the conventional American whiskeys are required to be distilled 
below 160° proof, whereas this whiskey was distilled a higher proof, 
over 160°. 
Q. For the benefit of the Court as well as my im benefit, 





would you briefly, and with not too much detail, explain to us the 
process whereby whiskey is made? What is the first step in the production 








44 


process of distilling whiskey ? 

THE COURT: You mean whiskey? 

MR. DONOHUE: Whiskey, yes, your Honor, any whiskey. Then 
we will point out the difference. 
| THE WITNESS: The raw materials are primarily corn and rye 
and malt, barley malt. The first step, of course, is the selection of 
the grain and the mashing fermentation process. The way that is 
accomplished, the grain, whetherit be corn or rye--let me explain 
this briefly. 

Bourbon whiskey is required to have what they call a mash com- 
position of at least 51 per cent corn and rye whiskey must be at least 
51 per cent rye. So, in making the whiskey, the grains that are 
going to be used for the desired type are ground in mills to a con- 
sistency that will pass through certain type sieves in the judgment 
of the distiller. 

Then that grain is mixed with water in cooking vessels. Sometimes 
these are continuous, sometimes they are what they call "batch cookers" 
‘but the principal idea is the same: To cook the starchy grain with water 
and that forms a gelatinous mixture which is similar to, say, corn- 
meal mush, something like that. 

Then the mrpose of the malt, you must use a certain amount of 
malt in the production of any whiskey, usually about ten per cent. 

‘The malt contains what we call enzyme which has the name diastase. 
Now the reason for the use of the malt is that the starch from the grain, 
the corn or rye--starch, in itself, will not ferment. This enzyme, 
diastase, has the ability to change starch to sugar which will ferment. 
‘So that, after the mash of the grain and the water is cooked at a 


temperature--usually the cooking temperature has been decided by the 
. distiller--it is then cooled to a temperature which is suitable for this 
conversion by malt. 
Then the malt is added and the starch in the grain is converted to 
Sugar. At that point a mash containing what we call a yeast mash, 
Which is a mash containing growing yeast cells, is added to this 
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fermentation and the yeast reacts on the sugar, breaking it down, to 
form alcohol, carbon dioxide gas and small amounts of what we call 
secondary units or congeners. 
| Now the fermentation takes a certain number of hours, anywhere 
from approximately 40 to 70 or 80 or 90 hours, depending again on the 
judgment of the distiller or his type of practice. 

Then when the fermentation is completed, when the bulk of the 

115 sugar has been converted to alcohol and congeners, it is then 
timed to remove these, what we call, volatile constituents which are 
again the congeners and-- 

BY MR. DONOHUE: 

Q. May I interrupt to ask what is this fermented product referred 
to in the trade? A. The fermented product in the trade is called beer. 

Q. It is not beer as we understand it? A. No, it is not beer as 
we understand it in bottles, but it is the technical name for the fer- 
mented mash. 

Q. What would be the range of the alcoholic content of this 
substance we have now called beer? A. Well, that can be much adjusted 
but it usually ranges, I would say, anywhere from 6 to 9 per cent 
alcohol. 

* * * K * 

116 BY MR. DONOHUE: 

Q. This beer, then, is made up of not more than 9 percent of 
alcohol? A. That is right. 

Q. And substantial amounts of water? A. That is right. 

Q. And substances which you have called congeners? A. And 
congeners, that is right. The residue from the grain which has not 
been fermented. 

Q. And the grain residue? A. Yes, sir. 

Q. Will you tell us what occurs after the substance reaches 
the point at which it is described in the industry as beer? A. At that 
point it is time to distill the beer to remove the alcohol and the 
congeners from it. The conventional still used for this purpose in the 
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manufacture of whiskey is called a beer still. In other words, the beer 
- runs continuously into this still which is a tall cylindrical column with 
plates in it. Steam is injected at the bottom. As the beer runs down 
the still, it meets the upcoming steam and the alcohol and congeners 
which are the volatile materials in the beer are brought up to the 
' top of the still, condensed by cooling and the distillate is removed. 
Now that distillate is removed below 160° proof. At that point we 
' call it high wines. 
x * * kK * 
THE WITNESS: * * * ‘Now, high wines is just another name for 
_ the whiskey, because that first distillate that comes off distilled below 
118 160° proof, deposited in a tank, that material, if it is reduced to, say, 
_ 110 or 105 with distilled water, is put ina barrel. If itis putina 
- new charred oak barrel, that subsequently becomes bourbon whiskey. 
THE COURT: By the process of aging ? 
THE WITNESS: Aging in the barrel, yes, sir. 
BY MR. DONOHUE: 
Q. Now, if you were making straight or bourbon or rye whiskey, 
' having in mind your statement that the basic grain mash would pre- 
dominate in either bourbon or rye, at what proof would the high wine 
come out of the still? A. That depends on the practice of the dis- 
tiller but I would say anywhere from 120 up to 159, but so it is below 
160. 

Q. It would come off below 160? A. Definitely, yes, sir. 

Q. If you were making straight whiskey as we understand it, 
bourbon or rye whiskey, what would then be done with the high wine 
when it comes off the still somewhere between 120 and 159 proof ? 

A. AsIsaid, that high wine would be reduced to the desired bar- 
relling proof, proper proof for aging, which is anywhere from 100 to 
110. It would be reduced in proof by the addition of distilled water 
and then it would be deposited in the proper barrel fr aging purposes. 

Q. What kimi of barrel would be proper for aging straight bourbon 


9 
ie or rye whiskey? A. If it were straight bourbon or straight rye whiskey, 
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it would be required that we use a new charred oak barrel. 


Q. And it would be placed in the barrel, you said, for aging. 
What is the process of aging? A. Well, the process of aging is a very 
complex thing but I will try to explain it as simply as I know how. 
These congeners, which are chemicals other than the alcohol or 
alcohol derivatives which come along with the whiskey, exist in small 
quantities but they are the taste factors in the whiskey, let us say. 
They are the thing that gives the flavor. 
When the whiskey is put in a barrel and allowed to age over a 
period of time, during that period these congeners in the whiskey react 
with each other and with various wood derivatives in|the barrel. The 
char that is in the barrel imparts color to the whiskey. The char also 
is regarded as a catalyst which means a stimulus to the reactions that 
take place in the barrel. So, it is a very complex set of reactions. 
THE COURT: In the sense that you are speaking of it, a 
catalyst--well, in the normal sense, is a bringing together of certain 
factors, is that not it? 
THE WITNESS: That is right. It is a series of complex re- 
actions but that is what it is. It is a reaction with each other and with 
the wood in the barrel and the end result, after a proper period of aging 
which is usually regarded as a minimum of four years, as it comes out 
of the barrel will be bourbon whiskey or rye whiskey, 
BY MR. DONOHUE: | 
Q. Now, sir, you have stated if you were making straight bourbon 





or rye whiskey, the proper method of aging would be in new charred oak 
barrels? A. That is right. | 
Q. What would be the proper method of aging a corn whiskey? 
A. Corn whiskey is aged in reused charred oak barrels. 
Q. And does the process of aging for corn whiskey take place 
within the reused charred barrel? A. Oh, yes, certainly. 
Q. And it is traditional in the corn whiskey business in the United 
States, is it not, to use the reused barrels for the purpose of aging? 
A. Very definitely, yes, sir. 
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THE COURT: For the purpose of aging what? 
MR. DONOHUE: Corn whiskey. 
BY MR. DONOHUE: 
Q. Now, if you wanted to make a little lighter-bodied whiskey than 
straight rye or bourbon, what would be the further process, if any, that 
121 | would take place? A. Well, there would have to be a second step 
after the first distilling step which produces the high wines. A light- 
bodied whiskey means simply that it has lesser congeners in it than the 
heavier-bodied whiskey, such as the bourbon or rye. 
| Q. Is that the distinction between light and heavy-bodied whiskey, 
‘the degree of congeners that are present? A. That is the distinction. 
It has less congeners. 
THE COURT: And congeners means what? 
THE WITNESS: Congeners are chemicals other than alcohol which 
are derived from the fermentation and which come over with the distil- 
i lation, the acid and esters and fusel oil as was mentioned before. So 
that to get this lighter-bodied whiskey, only some of the congeners have 
to be removed. To facilitate the removal of the desired amount of con- 
-geners, you must distill at a proof over 160°. So the high wines that 
come off the beer still are put into another type of still which is a rec- 
_tifying still. It.is a continuous rectifying still, and on that still, the 
product to be taken over in this particular case--in the case of the whiskey 
_ we are talking about, we took the product off between 185 and 188° proof, 
i and the desired amount of congeners could thereby be removed. Then 
that product came off at 185 to 188° proof, was deposited in tanks. The 
proof was subsequently reduced to the barreling proof which in this par- 








122 ticular case was 103 and then it was put in reused cooperage for 
aging. 








BY MR. DONOHUE: 

Q. Why was this whiskey aged in reused rather than in charred 
cooperage? A. Well, it has been our experience and our best judgment 
and from what we know of practice in the industry that, if a light-bodied 

| whiskey were aged in new charred barrels, the end product would not be 
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the same at all as you get out of the reused barrels. 
Q. What would be the essential difference? A, The essential 

difference would be that the whiskey would have a tendency to be woody. 
Q. And that you seek to avoid, I take it in the light-bodied whiskeys? 
A. That would tend to make it unpalatable, yes, sir. 
Q. Now is there a point in the distillation of high wine above 160° 





proof at which the basic grain loses its identity? A. | Well, I would say 

yes. When you get up to the range of 185° proof, the product that comes 

off--it is practically impossible to tell the source of grain from which 

it came. 
Q. And 200° proof would be pure alcohol, would it not? A. That 


is absolute or pure alcohol. 





Q. Now, would you state for the record what the process of blend- 
ing of whiskey is, Mr. McCabe? A. Blending covers a wide area but, 

generally speaking, it means the mingling of two or more whiskeys 
or, in the case of a blended whiskey, a whiskey with grain and neutral 
spirits but in blending of whiskeys you mingle two or|more whiskeys in 
order to achieve a standard that has been set by the distiller or the 
bottler, possibly an organoleptic standard or an analytical standard. 

Q. Now when the whiskey about which we are inquiring came off 
the still and was diluted to 103 proof and placed in reused cooperage 
for aging, when, if at all, did any blending of this whiskey take place? 
A. Well, when the time came to bottle the whiskey--well, first, the 
whiskey was used in blends with spirits, what we call spirit blends. 
That was four years old in 1949. But the whiskey was bottled as whiskey 





starting in 1951, I believe it was. 


Now at that point we found that in order to eae or to maintain, 
stabilize the standard of taste and odor that we had set for ourselves, 
that it was necessary to add small amounts of whiskey distilled below 


160 in order to equalize the flavor. 
Q. Within what range was whiskey below 160° proof used for 
blending? A. The amount of added straight whiskey required, of course, 

would be determined by each batch as the standards were set, but the 
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range was between 1 and 6 per cent. 

Q. I take it from your answer that the range varied from 1 to 6 
per cent in the use of low proof whiskey for blending purposes, that, in 
the production of whiskey there are variables which account for-- A. Oh, 
certainly. 

Q. Would you explain to the Court why the range would be between 

land 6per cent? A. Well, first of all, the fermentation process is a 

' process actuated by yeast. There are many reactions that go on during 

_ the fermentation process and I venture to say that there aren't two days 

_ in distillery practice where all factors in the biological reactions that go 

on are exactly the same, so that the congeners that are formed in one 

_ day's fermentation may vary slightly from the pattern you get the next 
day. 

The same thing is true in the distillation. When you remove the 
alcohol, the congeners are in the form of high wine. They are using 

_ large pieces of equipment, stills which are never operated at 100 per 
cent efficiency. You are dealing with the human factor, with still 

_ operators and so forth, people watching temperatures and things of that 

_ nature. 

So, in other words, in the high wine you do get reasonable varia- 
tions. So, therefore, if you have slight variations in the high wine and 
you put in to the barrel that wine and let it age, you can expect slight 
variations in the result and the whiskey product. And, as we said, that 

- may be equalized, stabilized by blending. 
' THE COURT: By what? 

THE WITNESS: By blending. 

THE COURT: Blending? 

THE WITNESS: Yes, by adding other whiskey to it. 

BY MR. DONOHUE: 

Q. Would it be true that among the variables which you have dis- 

cussed, the barrel, itself, might be a variable which would influence or 


affect the process of blending? A. Well, a reused barrel, particularly, 
might be a variable because, first of all, it depends on what its prior 
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use was, the type of whiskey that was aged in it and how long that whiskey 
was aged in it, and also how many times this reused barrel may possibly 
have been reused. 

Q. Dolcorrectly state your testimony when I say that the purpose 
of blending on the part of the manufacturer is to reach a uniform standard 
of taste and odor? A. That is the common practice of bottling activity, 

yes, sir. 

Q. May Iask you, Mr. McCabe, is something on some occasions 
added to whiskey to influence or affect its color? If so, what? A. In 
blending it is general practice, I would say, to add very small quantities 
of spirit caramel. Caramel is the most common coloring agent used 
although it is permissible to use others. 

Q. And when you say "very small quantities, '' could you give us 
some percentage? A. Oh, I would say one part in 30, 40 or 50 thousand, 
something like that. 

Q. Relatively-- A. Relatively small. 

Q. Almost infinitesimally small-- A. That is right, almost 
an infinitesimally small percentage. 

Q. Is there any purpose other than influencing the color of the 
product in the use of caramel? A. No, it is primarily used to stan- 
dardize the product so that, if you have a number of bottles of one brand 
made up, you want them all to look the same color. It is a standardiza- 
tion of color. | 

Q. Now, in 1945-- 

“THE COURT: You Say you want them all of one color, or do 


THE WITNESS: We want them of one color. | 
THE COURT: You do? 

THE WITNESS: Yes. 

THE COURT: You want them all one color? 
THE WITNESS: Any one brand you are marketing you want them 


all the same color so the color is added. 
THE COURT: Any one brand? 
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THE WITNESS: Yes, sir. 
THE COURT: But, as distinguished--and I do not know that this 
matters a hoot but I am interested--you distinguish one brand from . 


another brand. Does the color difference mean anything to the trade? 


THE WITNESS: Well, apparently it does. It is regarded as one 
of the factors in consumer acceptance to have a standard color of a 
brand, yes, sir. 

THE COURT: That is not an answer to my question. 


MR. DONOHUE: I think what your Honor has in mind, brands may 
differ, one from the other, with respect to color. 


THE COURT: Iam talking about trade names, and maybe we can 


drop the subject because I do not think it has anything to do with this 


lawsuit anyway. 
MR. DONOHUE: Very well, your Honor. 
THE COURT: Let's do that. 
BY MR. DONOHUE: 
Q. Mr. McCabe, in 1945 when you began the manufacture of this 
whiskey, and again in 1947, what was the objective or standard which 


' you were attempting to reach? A. We were attempting the Standard of 


Canadian whiskeys. 

Q. Were you familiar with the standard of Canadian whiskey in 
1945? A. Oh, yes. 

Q. And was your process of distillation and aging in the manu- 
facture of this whiskey patterned after the Canadian process? A. It 


is generally the same. 


Q@. And was the purpose to reach the same end result? A. That 


is right. 


Q. In fact, after the whiskey was made, did you attain that result? 


A. Yes, sir, we did. 


Q. How did you determine the degree to which you had success- 


_ fully attained your initial purpose? A. Well, there are two chief cri- 


: teria for the judgment of whiskey. One is the analytical method, chemi- 


cal analysis, and the other is the organoleptic test which, of course, 
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means odor and taste. By those two standards we found that in the chemi- 
cal analysis, while there is considerable variation in the range of analysis 
of Canadian whiskeys, we found that our whiskey was in that general range 
of Canadian whiskeys. 


Q. Now, with respect to the organoleptic test, they are tests, ! 


think you have described, of taste and smell. A. Odor and taste. 

Q. What method did you adopt in the making of these organoleptic 
tests of this whiskey? A. We have a Quality Control Division in our 
company under my direction which has taste panels. In other words, 
there are groups of people who are selected for their judgment in odor 
and taste and they generally work on what we call a blindfold method. In 
other words, they do not know what they are comparing, and the con- 
sensus of the tests that we ran organoleptically-- 

THE COURT: Well, how do you run the tests? What do you do? 
What do they do, the testers? | 

THE WITNESS: Well, we may, for instance, take three glasses 
containing whiskey, have someone set them up blind, The observer, 





the taster will not know which they are. 
_ THE COURT: Would not know? 
THE WITNESS: Would not know. It might be that these two would 
be the same-- | 
THE COURT: Well, who would know? | 
THE WITNESS: Probably a clerk or a secretary who would be 
setting up the tests and keeping the records. | 
THE COURT: He would know or she would know, as the case may 
be-- 
THE WITNESS: Yes, sir. | 
THE COURT: --what whiskey was in each of those three cups? 
THE WITNESS: Yes, sir. | 
THE COURT: All right. Now go on from there. 
THE WITNESS: Now to give you an example: Let us say these 
two may contain a brand of Canadian whiskey. This |one would be Em- 
bassy Club. They are given to a group of trained observers to see if 








54 
they can pick out any one as being different. 7 : 
THE COURT: Different in what respect ? 
THE WITNESS: In odor and taste. In other words, if the consensus 
_of opinion-- 
THE COURT: So the tester first smells it? 
THE WITNESS: That is right. 
THE COURT: Then tastes it? 
THE WITNESS: That is right, sir. 
THE COURT: Each of the three? 
THE WITNESS: That is right. 
THE COURT: Does he take a piece of toast or a biscuit in between ? 
131 THE WITNESS: Everyone has their own particular way of doing it. 
- THE COURT: Well, I want to know. | 
| THE WITNESS: Some will wash their mouths out with water; some 
will nibble on a cracker; some will take five minutes between tests as 
far as that goes. It is a time-consuming thing because it is a little bit 
_ delicate after you have looked at a few. But by getting a large panel of 
observers and getting the consensus of opinion, we find that we do get 
results that will check pretty well. 
THE COURT: All right. Now do you understand where I interrupted 
: you and where you go on from now? 
THE WITNESS: Well, in this test you asked about, if the observer-- 
| if these two were Canadian whiskeys and the consensus of opinion of the 
_ observers was that this middle one was different from these two, then 
the result of that test would show that this whiskey was not comparable 
organoleptically with Canadian whiskeys. However, in this whiskey that 
we are discussing, the consensus not only of our own trained observers © 
but of others, consumers in the field and so forth, indicated that this 
_ whiskey was very similar in organoleptic aspects to Canadian whiskeys 
_ it was compared with. Does that answer your question ? 
132 BY MR. DONOHUE: r 
Q. And that was the end result you were seeking to obtain? A. 
That is right. 3 3 ~ 
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Do you know a Mr. Cartwright, Mr. McCabe? A. Sir? 
Do you know a Mr. Cartwright? A. I have heard his name. 
Do you know Mr. Barron? A. Oh, yes. 
Do you know Mr. Chapleau? A. Yes. 
Q. Did you provide samples of the whiskey about which we are 
discussing for the use of the persons of these names?) A. Yes, sir. 
Q. And you provided samples of this whiskey ‘ the Government's 
use in comparison and analysis? A. Yes. | 
Q. Do you know of any reason, physical, chemical or otherwise, 
why a whiskey can not be produced in the United States which is identical 
or comparable--perhaps I should use the word because no two things 
are identical--with Canadian whiskey made in Canada? A. No, I 
know of no reason because the production methods and means of 
maturatio in storage of Canadian whiskeys certainly are no secret in 
the industry. The methods employed are based on fundamental princi- 
ples of fermentation and distillation and maturation in barrels, and 
I do not think the geographical aspect has anything to do with it. I 
think you could make Canadian-type whiskey certainly in the United 
States or South America or China, if you chose to. 
I do not think it has anything to do with it-- | 
THE COURT: In short, do you mean to say that climatic 
conditions do not matter ? 
THE WITNESS: No, sir. 
THE COURT: And, of course, between Canada and our own 
country there is little difference ? 
THE WITNESS: That is right. a 
THE COURT: But it would not matter anyway in your field? 
THE WITNESS: No. 
BY MR. DONOHUE: ! 
Q. Would you think that the basic character or characteristic of 
Canadian whiskey would be influenced or affected by its aging were it 





aged in new oak barrels charred, rather than in reused cooperage ? 


A. Will you repeat that question ? 
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Q. What is your opinion of the effect upon the characteristic 
134 ~~ ‘taste of Canadian whiskey if Canadian whiskey were tobe aged in new 
charred barrels rather than in reused cooperage? A. It would be a 
completely different product. 
THE COURT: In what sense and why ? 
THE WITNESS: It would undoubtedly have more, steeper color. 
The flavor, I believe, would be different. 
THE COURT: Stronger ? 
i THE WITNESS: The flavor would be different because, in the 
used barrel, these congeners that are reacting with the wood have a 
lot more wood extract, let us say, to work on or work with, react with 
in a new barrel than they have in a used barrel. So that would certainly 
influence the flavor. 
‘Furthermore, because I think it is the accepted experience <f 
the industry, the light-bodied whiskey put in a new barrel has a tendency 
to become woody. So, for that reason I think it will be completely 
different, the flavor would be different. It would be different in color 
‘and in taste and it would have a tendency to be woody. It certainly 
would not be the same product. 
BY MR. DONOHUE: 
| Q. Would the answer which you have justn.adewith respect to 
| Canadian whiskeys and the reasons therefor apply equally to corn, 
Scotch and Irish whiskeys which you have stated are also aged in 
135 reused cooperage? A. Oh, yes. 
Q. Now, Mr. McCabe, could you recall the names of some of 
| the blends of whiskey in which this over 160° proof reused cooperage 
‘whiskey was used after 1949? A. The blended whiskeys were used in 
‘Kinsey Gold Whiskey, Kinsey Silver, which are two separate brands, 
Cobbs Creek, Diplomat, Hallers Reserve, Hallers SRS, that is about 
all. 
Q. What, in your judgment, is the thing that determines the 
basic character of whiskey as far as its general type is concerned ? 
A. Well, I think two things: The proof of distillation and the type 
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of cooperage in which it is matured. | 
Q. Does the process of blending, as youhave described it, in 
any way affect or influence the basic characteristic of the whiskey ? 
A. I would not say that it affects the basic characteristics, no. I 
think what the addition of small amounts of other whiskey does is to 
enhance the basic character, stabilize it. | 
Q. In the light of your last answer, is it not a fact then that 
our whiskey, speaking of this whiskey you have discussed, would be 








comparable-- 
THE COURT: Which is this ? 
MR. DONOHUE: Over 160° proof reused cooperage whiskey. 
136 BY MR. DONOHUE: | 
Q. Would be comparable to Canadian whiskey and unlike the 
straight bourbon and rye American whiskeys? A. Yes, sir, I would 
say that. | 
Q. I hand you a sheet of paper, Mr. McCabe, and ask you-- 
The COURT: Are you going to offer that? 
MR. DONOHUE: I am after he identifies it, your Honor. 
THE COURT: Have it identified now. That will be No. 2. 
(The document is marked 
Plaintiff's Exhibit No. 2 
for identification. ) 
MR. DONOHUE: May I hand a copy to your Honor “¢ 
BY MR. DONOHUE: | 
Q. I hand you what has heretofore been marked Plaintiffs 
Exhibit 2 and ask you if you can identify it. A. Yes. This is a record 
of analysis of Embassy Club whiskey run in our laboratories over 











a period of time. 
Q. That is a record of chemical tests of Embassy Club whiskey 

made in your laboratories over a period of time? A. Yes. 
THE COURT: Yes, what period of time ? | 
137 MR. DONOHUE: I think it appears on it-- 
THE COURT: I can't look at it until I receive it, which I may not 
do. 
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THE WITNESS: This covers a period from August, 1951 to 
October, 1952, a little over a year. 
: THE COURT: It begins in August, 1951 ? 
THE WITNESS: Yes, sir. 
THE COURT: Ending? 
THE WITNESS: October, 1952. 
BY MR. DONOHUE: 
Q. And these tests were made under your supervision and control? 
A. Yes. 
MR. DONOHUE: I offer it inevidenseif it please the Court. 
MR. STRICKLER: We have no objection, your Honor. 
THE COURT: Let that be received as Plaintiff's Exhibit No. 2. 
(Plaintiff's Exhibit No. 2 
is received in evidence. ) 
: x* * * * * 
138 BY MR. DONOHUE: 
Q. I hand you what has been marked Plaintiff*s Exhibit No. 3 
for identification and ask you if you can identify that? 
THE COURT: Do you have any objection-to this ? 
MR. STRICKLER: No, your Honor, I do not have any objection. 
_ I would like to know under whose supervision it was made. 
THE COURT: Iam sort of anticipating that. 
BY MR. DONOHUE: 
Q. You identify No. 3 as being what, Mr. MéCabe? A. This 
represents analyses of Canadian whiskeys, various brands of Canadian 
_ whiskeys which were purchased on the consumer market, analyses run 
_in our laboratories from the period January, 1946 up until July, 1955. 
139 Q. And were these tests of these Canadian whiskeys made under 
your supervision and control? A. Yes, sir. 
MR. DONOHUE: I offer it in evidence, if it please the Court 
_ and ask the Clerk to mark it finally-- 
MR. STRICKLER: No objection. 
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THE COURT: Exhibit No. 3 is received in evidence. 
* * * * 
BY MR. DONOHUE: | 
Q. Ihand you what has heretofore been marked as the Plaintiff's 
exhibit 4 for identification and ask you if you can identify that. A. Yes, 
sir. These are analyses of various brands as well as our own brands of 
bourbon whiskey that are currently sold on the American market. 
Q. The analyses were made where? A. This| was in our Quality 
Control Laboratory, the same place the others were. 
Q. And were these analyses made under your supérvision and 
control? A. Yes, sir. 
MR. DONOHUE: I offer it in evidence, if the Court please. 
MR. STRICKLER: No objection. ! 
THE COURT: All right. 
(Plaintiff's Exhbit No. 4 
is received in evidence. ) 
BY MR. DONOHUE: | 
Q. Now, Mr. McCabe, having identified first, the chemical 
analysis of Embassy Club whiskey made in your laboratory under your 
supervision and control over a period from August, 1951 to October, 
1952, and having examined an analysis made in your laboratory under 
your supervision and control of a nu mber of brands of Canadian 
whiskey, such analysis having been made between January of 1946 and 
July of 1955, and having examined analysis of six-year old bourbon 





whiskeys also made in your laboratory under your supervision and 
control--and I hand you copies--what conclusion did you reach chemically 
as to the similarity of Embassy Club whiskey with respect to Canadian, 
and with respect to American bourbon whiskeys? A.) Our conclusion 
was that the congeners found inEmbassy Club whiskey were in the same 
general range as those that we found in Canadian Whiskeys, and that the 
chemical analysis showed congeners to be substantially lower in all 


respects in the Embassy than they were in the American Bourbon. 
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* * *€ * * 


CROSS EXAMINATION 
BY MR. STRICKLER: 

Q. Mr. McCabe, you testified that you were the production 
manager-- A. Pardon me. I have trouble hearing you. 

Q. You have testified that you are the productim manager for 
Publicker Distillers. A. Yes, sir. 

x *x* * * * 
BY MR. STRICKLER: 

Q. You have testified that it was as a result of your directions 
that the Embassy Club whiskey described in paragraph 7 of the complaint 
_ was distilled at that proof and stored in reused cooperage? A. Yes, 
Sir. 


Q. And you are familiar with the paragraph 7 whiskey? A. What 
is that? 


Q. I think I will read it to you. 
THE COURT: The question was: "What is that?" What do you 
_ mean by that ? 

MR. DONOHUE: He referred to paragraph 7 whiskey. Iam 
sure the witness does not understand. ‘ 

MR. STRICKLER: It is stated in paragraph 7 that, "during the 
year 1945 Plaintiff entered upon the manufacture of a whiskey produced 
at a proof in excess of 160° and stored in barrels which had lost their - 
_ char by prior use. A substantial quantity of said whiskey was manu- 
factured during said year." 

In other words, we are talking about the distillate over 160° 
and stored in reused cooperage. 

THE WITNESS: That is right. 

BY MR. STRICKLER: 

Q. Now, as to that whiskey, you stated youdirected the making 

of it and the storing of it. A. That is right. 

Q. Was that decision your decision, sir? A. No, sir, I was 
_ instructed by my superiors. 
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THE COURT: Speak louder, please. 

THE WITNESS: I was instructed by my superiors to produce this 
type of whiskey. | 

BY MR. STRICKLER: 

Q. And were you instructed as to what type you were goirg to 
produce? A. I was instructed to produce a whiskey, as I described, 
similar to Canadian Whiskey. 

Q. Then it was youraim at that time to PHEEE AS this foreign- 
produced Canadian whiskey? A. Yes, sir. | 

Q. Any particular brand of Canadian whiskey ? A. Well, our 
objective was to get something like somewhere between Seagram's VO 
and Hirma Walker's Canadian Club, not any particular brand because, 
first of all, the Canadian brands vary somewhat and, as a matter of 
fact, they vary. Any given brand of Canadian whiskey has considerable 
variation in the brand, itself. So our objective was a general range 
of congeners and organoleptic results. | 

Q. And youwere attempting to simulate just something between 
Canadian VO and Canadian Club? A. That is right. | 

144 Q. Did you at that time know how you were going to achieve your 
objective? A. As far as the method of production, do you mean 

Q. Yes. A. I think so, yes. | | 

Q. Did you at that time know how Canadian Club was made ? 
A. I believe that is generally well known in the industry, yes, sir. 

Q. Is there any production method involved in the making of 
Canadian whiskeys that is secret that you do not know ? A. Ido not 
know that there are any that are secret. | 

Q. Could you distill a whiskey in your plant identical with Canadian 
Club in taste and chemical analysis, sir? A. Generally, I would say 
yes, but I must qualify that in this way: That Canadian Club, in itself, 
varies considerably. It is ina category, and I would say that we could 





duplicate that range or category, yes, sir. | 
Q. You testify, sir, then that you could go up to the Canadian 
Club plant in 1945 and I presume you still could, and know every process 
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of manufacture of that Canadian Club whiskey? A. Well, I think the 
145 fundamentals of the process, yes. There may be little steps 
here and there that every distiller does differently, but the end results 
are the same. The idea is based on fundamental # oi fermentation and 
distillation. 
Q. Continental has confidential information concerning how their 


whiskey is distilled, don't they? A. Nota great deal, no. There are not 
too many secrets in the distilling industry. We visit each other's 
distilleries and in fact, the technical people in the industry exchange 
notes. 

Q. Is it not a fact, sir, that youdo not disclose your methods of 
production to other manufacturers and youdo not want to have the public 
know exactly how the whiskey is distilled? A. Actually, from a technical 
standpoint, I would may that there is little to disclose because the methods 
of manufacture are generally accepted and generally known in the industry 
I do not know of any real secrets, to tell you the truth. 

Q. Hasn't the plaintiff taken the position, in this case in responding 
to our interrogatories, that the method of manufacture is confidential 
and requested the Court to impound that answer so it could not be made 
public? A. What is that questim again? I do not understand.« 

Q. I say hasn't the Plaintiff in this case. when responding to our 
interrogatories in asking how this whiskey was made, stated that it 
was a confidential manufacturing process and requested the Court to 
impound the answer so it could not be made public ? 

MR. DONOHUE: I object only on the ground that the witness did 
not know. We did, as a matter of fact, and I say this as counsel-- 
| THE COURT: I will take judicial notice of it. 

MR. DONOHUE: Very well. 

MR. STRICKLER: I did not hear what the Court said. 

THE COURT: I will take judicial notice of what is in the file. 

I sustain the objection made. I suppose I had better find out first 
whether I am right. 

MR. DONOHUE: We did submit all the formulas that were requested. 


146 
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We asked that they be-- 
THE COURT: And they are in the file? 
MR. DONOHUE: In the file, yes, your Honor. 
BY MR. STRICKLER: 
Q. Now, Mr. McCabe, following the time that this paragraph 7 
whiskey went into the barrels and then came out of those barrels, 
was it at that time like Canadian whiskey? A. At the time that we 
147 started to bottle it, it was similar to Canadian whiskey, but as 
I pointed out before, there were some periods in some batches when it 
was required to add, toblend in small amounts of whiskey distilled 
under 160° in order to achieve the standard. 
However, the whiskey itself as it came out of the barrel was in 
the same general category as Canadian whiskey. The only reason for 
blending was to maintain the standard for the brand. | 
Q. To make it taste like this foreign product, sir, youhad to 
blend it with heavy-bodied whiskeys? A. It did taste like the Canadian 


product, but the reason for blending was to standardize so that every 
bottle and every batch you put out would be the same in character. That 
is common practice among all distillers. 





Q. Now, sir, what mash did you use in making this procs 
' paragraph 7 whiskey? A. We used various mashbills. Some of it was 
made from corn, some of it was made fromrye and some of it was made 
from mixtures of corn and rye. 
Q. And you stated that when you distill at 185° to 188° proof at 
which proof you did distill the Paragraph 7 whiskey-~ A. That is right. 
Q. --that it did not make much difference, the percentage of 
grain and everything inthere? A. The basic grain characteristic is 
lost at the high proof distillation, yes, sir. | 
Q. Does that mean, sir, you can use a cheaper type of grain in 
your distillation? A. I could if that was your objective, certainly. 
Q. Now, following the time that sven had the mash and distilled 
this paragrarn 7 whiskey at 185 to 188° proof, se drew it from the 
still at 103° proof? I ae you diluted it to 103° proof before barreling it ? 
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A. Thatis right, yes, sir. 

Q. And was that the same with each and every batch of this 
whiskey? A. Yes, sir, I think so. 

Q. Now, did you put any malt in your whiskey? A. Oh, certainly, 
AsI explained before, you have to use a certain amount of malt, generally 
about 10 per cent or you will not get any fermentation. You could not 
make whiskey at all unless you used malt. 
7 Q. And what percentage of malt did you use in this paragraph 
7 whiskey? A. Well, it varied. I would say 8 to 10 per cent. 
| Q. And what percentage of whiskey did you usually blend with 
your paragraph 7 whiskey to make Embassy Club? A. It varied from 
1 to 6 per cent of whiskey below 160° although, as the whiskey went 
on maturing, there were occasions when we found it was not necessary 


149 


to blend it at all and it was t3ttled exactly as:it came out ofthe barrei. 
So, in some cases it was blended in varying amounts, in other cases 
it was not, depending on the standard of bottling that we had set. 

Q. Is that dependent upon the age of the whiskey? A. Sir? 

Q. Is that dependent upon the age of the whiskey? A. Not 
entirely, sir. The age of the whiskey is the primary factor, but also 
variations that I described in fermentation in the distillation and in 
the barrels, themselves may influence or create a need for blending 
or not blending. 

Q. You bottled some of this paragraph 7 whiskey unblended and 
I presume that means just directly as it came from the-- 

THE COURT: What do youmean by Paragraph 7 whiskey ? 

MR. STRICKLER: Well, Iam trying to make a distinction 
your Honor. 

THE COURT: Youdo not know that the witness on the stand knows 
what you mean. Ido not thinkI do. When you say Paragraph 7 whiskey, 
to what do you refer ? 

MR. STRICKLER: I may put it this way: There is a paragraph 

150 7 whiskey described in the complaint. 
; THE COURT: Paragraph 7 of the complaint? 
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MR. STRICKLER: Of the complaint, yes, your Honor. 
* * * * * | 
BY MR. STRICKLER: | 

Q. Do you understand what I mean when I mention Paragraph 7 
whiskey now, sir? A. You mean the original whiskey distilled over 
160° proof and stored in‘reused barrels ? | 

Q. Thatis correct. A. That is correct. Yes, sir. 

Q. Now, at what proof was the heavy-bodied constituent used in 
Embassy Club distilled? A. Well, I do not know the exact proof. It 
was distilled below 160° if that is what you want. I would say probably 
somewhere between 135 and 160. | 

Q. And how was that whiskey stored? A. In reused cooperage. 
It is corn whiskey. 

Q. Does that mean it was over 81 per cent corn? A. That is 
right. 

Q. The mash bill? A. Yes. | 

Q. And that was stored inreused cooperage and then this corn 
whiskey was blended with the Paragraph 7, of the complaint, whiskey 
to make the product Embassy Club? A. Yes. | 

Q. And the product Embassy Club was also made directly from 
the paragraph 7 whiskey of the complaint into the bottles unblended 
with the corn whiskey? A. In some cases, yes. | 

Q. And was it necessary to add coloring or any other blending 
agent to your whiskey from time to time? A. There were no blending 
agents added. There was some color added at times and in varying 
amounts depending again on the standard color that we wanted to 
achieve which, again, is common practice. 

Q. And what sort of ingredient did you use to achieve color? 
A. Caramel. | 

Q. Now, when these two whiskeys, the heavy-bodied constituent, 
the corn whiskey and the Paragraph 7 whiskey, were blended as you 
say, does that mean that they were poured into a tank and mixed around ? 
A. Essentially, that would describe it, yes, sir. ! 
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Q. And from the tank they went into a bottle? A. From the tank they 
are mixed in what is known as a processing tank in ATU terminology. 
Then it is reduced in proof and transferred to a bottling tank and from 
there into the bottles. 

Q. Sir, had you ever made this whiskey before prior to 1945 
for sale to the public? A. No. 

Q. Your answer is what? A. Not to my knowledge, no, sir. 

Q. And I believe your exhibits show that this product varied sub- 
stantially from the traditional American bourbons that you have listed 
here? A. Yes, sir. 

Q. Your product stands for the proposition, does it not, there is 
a difference in body, a difference in flavor, a difference in color, and 
a difference in taste? A. Well, generally speaking, yes. The color 
may not vary too much because the color is something which is 
standardized to make it look like whiskey because all whiskeys are 
somewhat similar in color. I would say in flavor and odor and body in 
general it differs substantially frombourbon whiskeys. 

: Q. Now with regard to your knowledge--and I ask you, are you 
speaking as an expert on Canadian whiskeys when you give the answer 
that you have given to Mr. Donohue and to me? A. Ido not regard 
myself as an expert on Canadian whiskeys, but I have worked with 
whiskeys for 22 years and I think , from studying the analyses and 

the knowledge of fundamentals of distillation and fermentation and so 
forth, that I think I have a reasonable knowledge of all types of whiskeys. 

Q. Is it not a fact, sir, that the heavy-bodied constituent of 
Canadian whiskeys is stored in new charred oak cooperage? A. I 
understand that some of it is and some of it is not. 
| Q. How do you arrive at that understanding? A. By talking to 
various people in the trade, people who have worked in Canadian dis- 
tilleries who are familiar with their practice. 

154 Q. Do you know what percentage of Canadian Club is stored in 
new charred oak cooperage, the heavy-bodied constituent? A. It would 
be--I am not sure exactly but I would say that I believe the amount of 
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it varies because they have to blend that the same as anyone else does. 


THE COURT: That does not help us too much, 





Can you give us 
an estimate in any manner in which you could arrive at the amount of 
it ? | 

THE WITNESS: Will you repeat your question again ? 

MR. STRICKLER: Can the reporter read it back? 

(The court's question was read by the Reporter as above recorded. ) 

THE WITNESS: I do not know exactly, no. But I think that it 
varies. 

THE COURT: That is where Icame in. It varies. Well, it varies 
from what to what, would you say ? 

THE WITNESS: I would say-- 

THE COURT: You are giving, of course, an estimate. 

THE WITNESS: In the first place I said, your Honor, that I feel 
that there are cases where Candian Club does use whiskey stored in 
charred cooperage and in other cases that they do not, depending on 
their requirements. | 

So, I would say that, if theydo use it, that theyuse less than 5 





per cent. 
155 BY MR. STRICKLER: | 
Q. The fact of the matter is you do not know?! A. Exactly. 
Q. And in that regard you are not an expert on Canadian whiskey ? 
A. I said I was not. 
_Q. And in that regard you couldnot duplicate the manufacturing 
> process of Canadian whiskeys ? | 
MR. DONOHUE: I object to that question. 
THE COURT: I overrule the objection. Let the witness answer 
that question. What is your answer to that ? 
THE WITNESS: I say that we duplicated the end product, not 
necessarily every step in the additions and deductions in the blending 





procedure, but we duplicated the end product and that can be done in 


a variety of ways. 
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BY MR. STRICKLER: 

Q. But you do not know whether or not you duplicated the manu- 
facturing process for Canadian whiskey? A. The exact process step 
by step, no. We duplicated the product. 

Q. Is it not a fact, Mr. McCabe, that the light-bodied portions 
of Canadian whiskeys are, fromtimetotime, stored in recharred 
cooperate instead of reused cooperage? A. I believe that is true, 
yes, sir. 

THE COURT: Tell me or ask the witness, either way, what is 

the distinction between recharred and reused barrels ? 

MR. STRICKLER: I will do that, your Honor. 

BY MR. STRICKLER: 

Q. Will you tell me, sir; the distinction between a reused barrel 
and a recharred barrel? A. A reused barrel is a barrel which has been 
previously used for the storage of whiskey once or possibly several 
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times. In other words, you take the new barrel, you use it-- 

THE COURT: It has been used. 

THE WITNESS: It is a used barrel #{ter you empty the whiskey 
out ot it. Then, if that barrel is taken, opened up and recharred again 
on the inside, that constitutes a recharred barrel. 

THE COURT: What do you mean by recharred ? 

THE WITNESS: The new barrel has been charred at the beginning. 

THE COURT: What is that process and what is the process of 
recharring ? 

THE WITNESS: Charring briefly is simply a burning of the wood % 
surface. In other words, you take the inner surface-- 

THE COURT: Let me interrupt you to say this: You are talking 
about something that apparently you know all about, but you are also 
talking to someone who does not know anything about it. So, will you 

put it in simple language and tellme the difference ? 

THE WITNESS: Well, this surface, the inside of an oak barrel, 
when the new barrel is prepared for storage of whiskey, the process 
of charring consists of igniting by one means or another, by open flame 
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or by gas flames or by wood chips, igniting that inner surface of the 
barrel so that the surface of the barrel actually burns to a pre- 
determined depth. That depth of char is deter mined by the time of 
burning and the method used. | 





Now, after that new barrel is used for the storage of whiskey 
and that whiskey is emptied out, you have the used barrel and in 
recharring the used barrel, you simply go through the same process 
of taking the inner surface of the used barrel and burning it to produce 
more char. 

THE COURT: I do not know whether this makes a difference at 
all. But in the process which you use, or processes, is it more difficult 
to rechar a used cooperage barrel than it is to char it in the first 
place? | 

THE WITNESS: I wouldnot say there is much difference. 

THE COURT: You would not? 

THE WITNESS: Except that in the second case you have to open 
up the barrel. When you are making a new barrel, it is already open. 
That is the only difference. The process is substantially the same. 

158 BY MR. STRICKLER: 

Q. Is it not a fact, sir, that in addition to ae some of their 
light-bodied constituent in recharred barrels, they also dechar the 
barrel and rechar on occasions? A. I have heard of that. 

* * * kK * 
BY MR. STRICKLER: 

Q. Would you tell us what that process is of dechacring and re- 
charring a barrel? A. Well, decharring a barrel would be to take the 
used barrel that has some charred surface remaining on it after it has 
been used and removing that charred surface by sanding or by some 
other device. The removal of the charring tg get down to the raw 


wood, so to speak. 
159 THE COURT: And start all over again? 
THE WITNESS: Yes. Start all over again. 
BY MR. STRICKLER: 
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Q. That process was not used by Continental in making their 
product? A. No, sir, it is not permissible. 

THE COURT: What do you mean by that? 

THE WITNESS: Under American regulations, it is not permissible. 

BY MR. STRICKLER: 

Q. You mean by that last statement, sir, that when you are making 
the traditional American whiskey, it is not permissible? A. For the 
storage of whiskey, to the best of my knowledge, it is not permissible. 

The regulations do not provide for decharred, recharred barrels 

to the best of my knowledge. 
| Q. Are you familiar with the regulations in detail, sir? A. Regu- 
lations of what ? 

THE COURT: Let him sepak, himself. 

| MR. STRICKLER: I know. I think a misstatement has just come 
into the record and I want to know this witness' knowledge of the 


‘regulations. 
3 BY MR. STRICKLER: 


Q. Are you speaking from a detailed knowledge of these regu- 
| lations, sir? A. I would say to the best of my knowledge, it is not 
permissible. 
THE COURT: I will give you my answer to it. The answer to that 
is he does not know. 
MR. STRICKLER: Very well. 
, MR. DONOHUE: May I suggest that the regulations be exhibited 
to the witness and that he be asked to comment about them ? 
THE COURT: Clearly this witness would be guessing at what the 
regulations provide. We do not want guesses any more than we have to. 
BY MR. STRICKLER: 
Q. Now, sir, are you familiar with the formula submitted to the 
Alcohol and Tobacco Tax Division Unit for the whiskey described in 
paragraph 7 of the complaint? A. I have seen it, yes, sir. 
Q. And are you familiar with the formula for the finished product 
Embassy Club? A. I think so. 
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THE COURT: What was your answer ? 
THE WITNESS: Yes, sir. 
161 BY MR. STRICKLER: 
Q. Doesn't that formula state, sir, that the ingredients of Embassy 
Club may not exceed two and one-half per cent by volume of syrup, sherry 
blender, fruit blender, glycerin, caramel or wine? 
* * * * * 
162 BY MR. STRICKLER: 
Q. Will you answer that? A. Yes, that is true. 
Q. Now, the purpose of this blending with a heavy-bodied constituent 
and the purpose of having the addition of this two and a half per cent o 
by volume of syrup and sherry and other materials is to enable you, 
is it not, or was toenable you as the production manager to attempt to 
Simulate some Canadian product? A. No. I would like to, if I may, 
clarify that formula idea. It is more or less gmeral practice in filing 
a formula for blended whiskey to cover all eventualities or requirements 
that may turn up in the later blending of the whiskey. Some formulas 
which are filed generally provide for the addition of the naximum amount 
of any type of blending material, and I think you will find that most 
) 163 formulas submitted for blended whiskeys are submitted in that 
! fashion. However, that doesnot mean that those ingredients are used. 
It simply means that they may be used if the occasion arises or they 
should be required, but they were not. 
: Q. Does the cooking temperature of your paragraph 7 whiskey 
>| conform to the cooking temperatures of Canadian Club whiskey? A. I 
would say it was a little bit lower. 
Q. Now, sir, you testified at the beginning that prior to this 


1945 date you had always made conventional American whiskeys in your 
plant? A. Yes. | 
Q. And that of course included blends? A. Yes, sir. 
@. And then you also testified that this product that you distilled 
in 1945 you had never distilled before? A. That is correct. 
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: Q. Now in what respects in method of manufacturing does the new 
product differ from the old? A. Two factors primarily, the fact it was 
distilled above 160° proof and it was stored in reused cooperage. 

Q. And those two factors are the only factors or are the basic 
factors distinguishing the paragraph 7 distillate from traditional 
American whiskey? A. That is correct. 

164 | Q. Can you speak up so the Reporter is sure to get all your 
answers, sir? A. That is correct. 
, Q. Now, as achemist , are you familiar with various types and 
kinds of stills? A. I think so. 

Q. And you have stated that a light-bodied whiskey is one pos- 
sessing less congeners than a heavy-bodied whiskey? A. That is the 
generally accepted distinction, yes, sir. 

Q. And you have stated that a heavy-bodied whiskey is distilled 
under 160° proof? A. Ido not think I made that statement. I said that 
the American heavy-bodied whiskeys are distilled below 160° proof because 

that is the requirement of the regulations. 

Q. Well, is it true then that American traditional American type 
whiskeys are distilled under 160° proof? A. That is true, yes. 

Q. And it is true that they are known in the industry and the 
trade as a heavy-bodied whiskey? A. Yes, sir. 

Q. And it is true that whiskeys distilled over 160° proof are known 
as a light-bodied whiskey? A. Yes, sir, generally speaking. 

Q. Now drawing on your chemical knowledge ani your knowledge 

165 | of stills, sir, is it possible to produce at less than 160° proof 
a distillate possessing such a few amount of congeners that it would 
fall into the category of a light-bodied whiskey? A. Yes, sir, it is. 

Q. Now, have you in your studies ever tried to make any com- 
parison between the relative degree of aging of heavy-bodied whiskeys 
in new charred oak cooperage as compared to the degree of maturity 
attained in a reused barrel? A. Youy-mean with the same whiskey ? 

Q. With the same type of whiskey? A. With the same type of 
whiskey, in a heavy-bodied whiskey you find that the maturation period 
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is a little longer. It does not progress as fast as it does in a new 
barrel. 

Q. My question was: Have you ever made a study of that? A. Yes. 

Q. And when did you do that, sir? A. Ido not remember exactly, but 
experiments of that nature are routine practice with us. We have 
hundreds of experiments and studies of that kind going on all the time. 

Q. Then what is the ratio of change in a heavy-bodied whiskey 
between storage in a new charred oak and storage in a reused barrel? 

166 A. You could not pin that down to a definite figure, sir, because 

a heavy-bodied whiskey, the fact that it is a heavy-bodied whiskey 
distilled below 160° proof means you are covering a very, very wide 


category of congeners. 

In other words, there are heavy-bodied whiskeys and there are 
heavier heavy-bodied whiskeys. The fact whether it was distilled at 
155° proof or whether it was distilled at 12 5° proof would make a 
substantial amount of difference in a comparative aging in a new and 
a reused cooperage. 

Q. Referring then to the most recent test that you have run in 
this long series, and taking that test, can you tell us the ratio from 
that? A. I do not recall the ratio, no, sir. | 

* * * * * 
Q. Would it be a fact, sir, thatifa heavy-bodied whiskey was 
stored in a reused barrel for three years, that the aging effect achieved 
: by that whiskey would be the same achieved by aging the same whiskey 
ne in a new charred barrel for one year? A. I cannot answer that 
167 definitely because, as I said before, that would depend entirely 
on the whiskey, at what proof it was distilled and how much congeners 





there were init. I would say that that may be .rue in some cases, 

yes, but I could not generalize on that. It would depend entirely on 

the whiskey. | 
Q. Then the ratio of 3-to-1 would be substantially correct ? 

A. I would not say it would be substantially correct.| I would say that 


it might be correct. 
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THE COURT: You say you would or would not ? 
THE WITNESS: I say generally speaking it would not be correct. 
BY MR. STRICKLER: 

Q. What would the ratio be then, sir? Would it be higher or 

lower? A. I believe it would be lower. 

Q. And upon what do you base that? Can you name any individual 
test in the series that you have run, giving you a basis for your 
opinion that the ratio would be less than 3-to-1? A. Well, yes. For 

instance, take bourbon whiskey, you may be making corn whiskey 
and bourbon whiskey at approximately the same period of production, 
Bourbon whiskey is put into new cooperage, new charred cooperage, 
and the corn whiskey is put into reused barrels. At 4 years of age 
168 the bourbon whiskey is very good. It woufd be regarded as matured 
' sufficiently to be bottled. 

Corn whiskey is used five years old, six years old, but that does 
not necessarily mean that the corn whiskey has the same congeners 
_as the bourbon whiskey because they are stored in different kinds of 
_cooperage. 
| But as far as being a matured whiskey, a usable = potable whiskey, 

it is matured at that point. The ratio could not possible be 3tol. If 
I may elaborate on that a little bit, the ratio could not possibly be 3 to 
1 in those comparative instances because, if it were, then the corn 
whiskey would be beyond the 8-year bonding limit and would be forced 
out. ; 

Q. Now, sir, my question was predicated upon the storage of 
identical whiskeys in two different types of cooperage. A. I am talking 
‘about idential whiskeys. 
| Q. And the corn mash is the same as tke bourbon nash? A. If 

you take corn mash whiskeys distilled from cornmash distilled in the 
‘same still and deposited the product in the same high wine tank and put 
half of it in new charred cooperage and the other half inreused barrels, 
one is bourbon whiskey and the other is corn whiskey. 
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169 Q. Now, is that statement based on the result of one of your 
experiments? A. No, that is general practice in the industry. 
MR. DONOHUE: What statement ? 
MR. STRICKLER: For clarification of counsel, theyasked me as 
to the maturation, the effects of storage in reused cooperage. 
THE WITNESS: Yes, the maturation in reused cooperage is a 
little bit longer than in new cooperage but certainly not 3 to 1. 
BY MR. STRICKLER: 
Q. Now, sir, it is traditional in this country, is it not, to age 
corn whiskey in reused cooperage? A. Yes, sir. 
Q. Your firm has made corn whiskey, too, has it not, sir? 
A. We make it all the time, yes, sir. 
Q. And corn whiskey does age to some degree in reused cooperage, 
does it not? A. Oh,yes. 
Q. What changes does corn whiskey go through, it you can tell 
us, in reused cooperage? A. Well, it undergoes change in the congeners, 
not to the same degree as it would in a new barrel, but it does undergo 
170 certain changes. It develops color, picks up wood extract, so 





that it does mature to a certain degree to give an end product which is 





acceptable as corn whiskey, which is a different animal again from 
bourbon whiskey. 
Q. I believe I omitted one question originally. After this goes 
to the blending process of what is the finished product, Embassy Club, 
after the components are in the tank, they go directly from the tank 
> into the bottle? A. No, I explained that the materials are blended in 
what is known as a processing tank. All this is done of course under 
the supervision of the Alcohol Tax Unit. It is a processing tank, and 
there whatever ingredients go into the finished mix are added inthat 
tank.. The proof is reduced to the proper proof for bottling and 
then the material is pumped to a bottling tank and usually in the 
process of pumping it goes through a filter to p‘lish or clairfy the 

a liquid. Then it goes to a bottling tank and then from the bottling tank 
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to bottling machines that fill the bottles. So it is several steps. 

Q. Isn't that also different from the manufacturing process of 
Canadian whiskey in that in Canadian whiskeys there is a marrying 
period during which, after blending, the whiskey is put back in the 
barrel and aged for some period before going to the bottles? A. I 
believe that's true in some Canadian whiskeys but not in all of them. 

171 Q. Now, sir, in your occupation as production manager, you 
from time to time taste these whiskeys to see that the taste is the same 
when you are trying to maintain a uniform product? A. Yes, sir. 

Q. And you stated that there were panels of persons in your 


organization who comprised a panel of tasters? A. That is right. 


: Q. Who were those folks? I mean just generally. I do not 
want names or anything like that. 

THE COURT: I do not know what you mean when you say you 

do not want names. I thought that is what you were asking for. 

MR. STRICKLER: More or less just positions, you Honor, 

Are they clerks or are they other chemists ? 

THE COURT: All right. 

THE WITNESS: We have in our organization primarily to control 
those things, we have what is known as a Quality Control Division. 

The Quality Control Division is headed by a man of long distillery and 
blending experience and a graduate chemist. He has on his staffa 
Quality Control Laboratory. He has chemical laboratories under his 
direction, manned, staffed by chemists. He also has possibly three 
of four other people who are on that staff simply because of their 
172 expert knowledge and judgment in the judging of odors and tastes. 
That is the Central Quality Control Group as we call them. 

However, in addition to'ithat, we select other people from our 
organization who may be clerks, accountants, not necessarily technical 
people atall. They are selected because, by a process of elimination 
and frequent testing, we have found that certain of those people have 

-more acute senses of taste, odors than others. So the fact that they 
_are technical people has no bearing on it because the consumer that 
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buys the product is not necessarily a technical person, either. So it 
is general practice, I would say, throughout the industry, to use what 
is known as taste panels, and the people may be from any walk of life, 
male or female. 

BY MR. STRICKLER: 
Q. Certain persons are also employed as blenders. It is their 
job to make the whiskey good, like the prior batches? A. Yes, in the 
Quality Control Organization we have one man whose official title is 
Master Blender. I mean, it ishis job to do the primary work of 
putting these things together. But, when he has achieved what he thinks 
is the end result, then it passes on through blindfold tests to these panels 
who have no knowledge of the technique of his work. 
173 In other words, his judgment goes so far but a broad analysis 
by a lot of people is what determines the end result. | 
* * * * * 
174 BY MR. STRICKLER: | 
Q. Now, sir, we have been speaking this morning about Canadian 
whiskey. How do you define Canadian whiskey, sir?} A. How would I 
define Canadian whiskey? I define it, first of all, asa whiskey made 
in Canada and possessing certain characteristics of odor, taste, 
congeners-- 
THE COURT: Let me interrupt you to ask this; Have we not 
all agreed -- if we haven't, perhaps now is the time to find out -- that 
Canadian whiskey as such has no domestic home ? Why does it help 
me to have this witness say that Canadian whiskey is made in Canada? 
I, of course, already know that. | 
MR. STRICKLER: I just wanted to know this witness' definition, 
Your Honor, of what he is talking about. 
THE COURT: All right. 
BY MR. STRICKLER: 
175 Q. Would you continue, please? A. I would say the Canadian 
whiskey is whiskey that is made in Canada, possessing -- 
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THE COURT: Again, does that make any difference to you that it 
is made in Canada ? 
THE WITNESS: Well, no, it doesn't make any difference to me 
as far as -- 
THE COURT: It may make some difference to me ultimately, I 
don't know, but I doubt it. Does it make any difference to you? 
THE WITNESS: No. 
- THE COURT: Al right. 
THE WITNESS: Actually, I was quoting the regulations. 
THE COURT: Well, get along with it. 
MR. STRICKLER: I wouldn't pursue that any further, Your Honor. 
THE COURT: All right. 
BY MR. STRICKLER: 
Q. Now we were discussing taste before the luncheon recess. 





First, how many taste tests did you run? A. How many? 
7 Q. Yes. A. You mean in evaluating this particular whiskey ? 

Q. Yes, thatis right. A. I can't tell you how many. Probably 

176 hundreds, possibly thousands. 
| Q. Do you keep any records of the results of those taste tests ? 
A. Not long term records, no. 

Q. Do you have any with you today? A. No. 

Q. Do you have some records in Philadelphia? A. There may 
be some very recent records. I don't know if we would have records 
dating back several years. 

Q. By recent, what do you mean, sir? A. Sir? 

Q. By recent, what do you mean? A. By recently ? 

Q. Yes. A. Oh, possibly the past few months. 

Q. Would the taste tests for the past few months of Embassy Club 
whiskey be taste tests of the same whiskey that you are talking about 
in Paragraph 7 of the complaint ? A. There may have been a few run, 

I personally don't know. I didn't run any myself. 

Q. WhatI mean, sir, is that if any taste tests were made in the « 

‘last few months of whiskey from a bottle bearing the Embassy Club label, 
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it would be a different product from that which we are talking about in 
Paragraph 7 of the complaint, would it not? A. If you are taking the 

177 recent production, yes, sure. : 
Q. So that any recent taste test would not wn! us in comparing 
the Paragraph 7 whiskey with Canadian whiskey? A. Not tests on 
the present product, no, sir. | 
Q. Do youhave any tests of the original product? A. I think 
we may have. Iam not certain about that. | 
Q. What samples were used, what brand names were used in 
making these tests? A. Seagram's VO, Canadian Club, McNaughton's, 
Harwood, Shenley, Shenley OFC, I believe it is called, about five 
or six of the leading Canadian brands, principally vo and Canadian 
Club. | 
Q. Is that because they are the leading brands P A. They are 
leading brands, those two. 
Q. Is that why you tried to simulate a product lying somewhere 
between those two? A. Yes, sure. 


Q. Were all of these samples used in each test or were there -- 


you mentioned, I believe, on direct examination that you used the 

Embassy Club whiskey and two other whiskeys in gour tests. AmI 

right on that, sir? A. No, that is not correct. I said that in com- 
178 paring, -- there are a number of ways you can do it, but one 





of the commonest methods to do it is to take a sample, for instance, 
of Embassy Club and two other samples of the same Canadian whiskey -- 
this might be compared against VO; another one might be against 
Canadian Club -- and compare it with each one of them. 
Q. Did you make any comparison by putting, say, Shenley's, 
Seagram's, McNaughton's, Harwood and Canadian Club and Embassy 
Club right on down the line with all of them right in there? A. Yes, 
we made a lot of comparison's like that, yes, sir. ! 
Q. Making a comparison like that, it was a controlled test, I 
presume? A. Oh, yes. 








80 
THE COURT: What do you mean by that, a controlled test? 
; MR. STRICKLER: I am going to bring that out now, Your Honor, 
just what I do mean by that term. 
BY MR. STRICKLER: 
Q. Youused colored glasses in which you put the samples ? 
A. Colored glass ? 

Q. Yes, A. Not necessarily, no. 

Q. Isn't there a difference in color bet ween, we'll say, various 
brands of Canadian whiskey? A. There is some difference, yes. 

Q. And it is readily perceptible to the eye? A. Well, it may not 
be so readily perceptible in diluted form. The tests are usually run 
in diluted form. 

Q. What does that mean? A. It means the material might be 
diluted with water. 

; Q. To what proof? A. 50 proof. 

Q. What proof? A. 50 proof. 

Q. But in none of your tests did you use a colored glass? A. Not 
that I recall, no, sir. 

Q. And what was the sample question which you gave each one 
of these tasters; what was the question that they were going to answer ? 
A. Well, we tested in a variety of ways. In lining up a number of 
them, as you suggest, a lot of Canadian brands and a sample of Embassy 
Club, the question there would be: Can you pick out the Embassy Club 
from this group? 

Q. And what were the results on a question such as that? A. The 
consensus of opinion was that the people making the test could not pick 
out Embassy Club. 

Q. You say that that was the consensus. What do you mean by | 
the term concensus, 2 mere majority? A. A large majority. 

Q. A large majority? A. Yes. 

Q. Would it be possible for you, sir, to produce any reports 
that you might have on these taste tests for us here in court now? A. 


They may be on record, I am not sure. 
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BY MR. STRICKLER: : 
Q. Now this Paragraph 7 whiskey was used in blends, was it 
not, sir? A. You mean in spirit blends, blended whiskey ? 
Q. The biends that you mentioned this morning, Kinsey Gold 
Label, Silver Label. A. Yes, it was. | 
Q. Did you make any taste tests on those, sir 2 A. Certainly. 
We made taste tests on everything. 
Q. Did you ever make any taste test comparing those blends to 
Canadian whiskeys? A. No. | 
Q. Did you ever make any chemical tests comparing those blends 
to Canadian whiskeys? A. Well, we made chemical tests on them all 
the time and taste tests, but not in comparison with Canadian whiskeys. 
Q. Isn't it a fact, sir, that when you do that, that the chemical 
results of comparing American blended whiskey with Canadian 
whiskey results in, what you have said, American blended whiskey 
falling within the range of Canadian whiskey? A. That would be true, 


yes, sir. You can get a range of congenerics from = SEE any whiskey 


by blending it in the proper way. | 
THE COURT: Now let me ask you something, please, sir, which 

I wanted toearlier. What do you mean when you use the word range 

or the term range of Canadian whiskey ? What do you mean by that? 
THE WITNESS: Well, take, for instance, your fusel oil. Fusel 

oil content is expressed, the analysis is expressed, in parts per 

hundred thousand fusel oil. In Canadian whiskey I have seen it run 

very low, sometimes as low as 5 parts, and I have seen it run over 

60 parts with different brands. So there is a range there of, let's 





say, 5 - 60, something in that area, whereas in the ee bourbons, in 


comparisons we were talking about this morning, the range will be 
possibly from 120 to 250, sonething like that. The Embassy Club was 
down in the range of the Canadians, lying in around 40, 90, 55 parts, 
around there. That is what we mean by the range. | 
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THE COURT: All right. 
. BY MR. STRICKLER: 
183 . Q. Now you have mentioned fusel oil in the examples youwere just 
giving as torange. A. I was giving that as an example, yes, sir. 

Q. Isn't it a fact that one of the most significant criteria to 
chemists when they are analyzing different whiskeys is the fusel oil 
content? A. It is one of the most significant, yes, sir. 

Q. Would you say it is the most significant? A. No, I don't 
think there is any most significant factor. The significant thing is 
the combination of congenerics, because you can have a whiskey and 
add nothing but fusel oil in it and you wouldn't have any whiskey. 

Q. It is a fact that fusel oil is one of the first things a chemist 
will look for? A. Itis one of the primary ones, yes, sir, that is true. 
Q. You stated that you gave samples of this Embassy Club 
whiskey to someone who gave them to myself or to the Government for 

analysis; is that correct? A. That is right. 

Q. I believe you testified that you gave us two bottles. A. I 
believe that was so. 

3 Q. Do you recall at this time whether both of those bottles were 
of the unblended Paragraph 7 whiskey or whether both were of the 


184. blended Paragraph 7 whiskey or whether it was one of each? 
A. Franky, I don't know. I don't recall. 
185 Q. I might ask the witness if he would like to look at Plaintiff's 


Exhibits 2, 3, and 4. 

Now, sir, I notice under the column at the righthand side of 
the page on exhibit 3, the designation "Fusel Oil." At the bottom of 
that column, I find that the average fusel oil content of Canadian 
whiskeys is 35, and I presume that that would be your testimony that 
all of those would average out to 35? A. No, I would say that that 
is the average of this particular group of samples on this page. That 
is all. 

Q. And those were samples taken freely without any picking or 
selectivity? A. They were samples purchased on the open market, yes, 
sir. 
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Q. And they would be representative samples? A. I would say 

so, at that particular time that they were purchased, | 
THE COURT: Representative of what, the brand names listed 


here, or generally-- 
would be-- 


THE COURT: You would say what? 


of the brand Canadian Club at that particular time. 
186 BY MR. STRICKLER: 


production line at the time, yes, sir. 


group. 


these particular samples. 


use these figures. 


THE WITNESS: Sir? 


187-188 and 54? 





Q. Wouldn't that fact to you as a chemist, sir, indicate that 
there was, therefore, a difference in these whiskeys? A. There is 


a slight analytical difference, I would say, but it depends on how you 








yes, sir. 


THE WITNESS: No, I would say the bottle of Canadian Club 


THE WITNESS: The bottle of Canadian Club that was purchased 
and analyzed at that particular time, I would say, was representative 


Q. And by the same token, the analyses of Embassy Club in 
Exhibit 2 were representative of Embassy Club at the time-specified 
in the extreme righthand column? A. They were samples from our 


Q. Is it not a fact that the fusel oil column on your analysis of 
Embassy Club whiskey means that the Embassy Club average fusel 
oil content is 50 to 60, with the low being 50 and the high being 60-- 
excuse me--that the averageis 54? A. That is right, this particular 


Q. And is it not a fact that the average fusel oil content of the 
Canadian whiskey is 35? A. Of these particular brands, yes, sir, 





THE COURT: Well, how would you use them, sir? 
| 
THE COURT: How would you use them, the eee between 35 


THE WITNESS: If we are going to talk about an average of 54 in 
the fusel oil, the average of the Canadian brands is lower because it has 
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a few samples in there that are unusually low, whereas, we have one 
group of samples, for instance, Seagrams VO, that has a high of 60 and 
it has a 50 anda 25. So they are all in the same general area except 
those few very low ones under the Canadian Club brand. 
THE COURT: But you still have a 20-point, practically, difference. 
That does not mean anything? 
THE WITNESS: There is a difference. 
THE COURT: It is about 20 points, is it not? 
THE WITNESS: What we said before here, your Honor, is this: 
That the general range of the Embassy club whiskeys was close to the 
range of Canadian whiskeys and a great deal lower than the American 
whiskeys. We are talking about a general area, because the fusel oil 
is a difficult thing to interpret in terms of analysis. It is merely a 
guide. It does not actually represent the true fusel oil content in the 
first place. It depends on the method of analysis and things like that. 
THE COURT: Why not? 
THE WITNESS: Because the methods of analysis that are 
generally used are not indicative of a true fusel oil content. Let me 
189 put it this way. Fusel oil as such is a mixture of higher al- 
cohols, that is, alcohols other than ethylalcohol. That is the one 
we generally know. There are many higher alcohols that are 
produced in the fermentation. Fusel Oil is a mixture of those higher 
alcohols and for the. purposes of analysis, when we analyze for fusel 
oil in at least all the methods that I know, we express the fusel oil 
content as iso-amyl alcohol, which is one of the higher alcohols and . 
is the chief constituent of fusel oil. So, therefore, as I say, all of | 
these congeners are more or less relative. For comparative analysis, 
fusel oil is expressed as the iso-amyl alcohol content. It may be 25 
per cent in error. But it is relative. 
| BY MR. STRICKLER: 














Q. Does that mean that these figures do not reflect the reaction 
as between the two? A. I said they are comparative. These figures “ 
still say that the Embassy Club fusel oil content is less than one-half 
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of the fusel oil content of American straight whiskey It still says 
that because it is comparative. 

Q. Ido not doubt that. I see a column here, total solids. What 
is solids ? 

THE COURT: What exhibit ? 

MR. STRICKLER: Exhibits 2 and 3. Iam talking about these two 
exhibits. 

BY MR. STRICKLER: 

Q. Iam talking about the fifth column from the lefthand side. 
A. The total solids is the residue left after all the volatile whiskey is 
evaporated off. 

In other words, if you were to take a sample of whiskey and put it 
in this cup, and warm it somehow, or burn it and evaporate all the 
whiskey away, you would leave in the cup solids, some dark solids. 
That non-volatile solid is a mixture of many things: Some of the 
dissolved char from the barrel, some of the wood extract from the 
barrel 

However, it may be something additional. In a \ blend whiskey, 
it might also include the additive products such as you mentioned in 
the statement of process this morning. 

In other words, if we were to use a heavy blender or syrup or 
glycerin or something of that sort, that would also be reported as part 
of the total solids. | 

In other words, the total solids as we know it is an expression of 
the amount of material that does not evaporate off when the stuff is 
heated. That is what it means. 

Q. Does that have any significant effect on the eee ? A. It 
has a significant effect on the flavor. It does not haye too much 

significance from a comperative analytical standpoint because 
of the fact that it can be inflated by the addition of blending agents. 

Q. Doesn't that affect taste and flavor? A. Yes, that is what 
I said. It does affect the flavor but it can not be used as too much of 
a criterion analytically because of the introduction of these other 
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materials into the whiskey. As a matter of fact, that is one of the 
methods that is used by chemists for determining whether a blender 
has added a blending material to his product in the determination of 
the total solids. 

Q. Do these figures, then, stand for the proposition that there 
has been more blending material used in Canadian whiskey than there 

‘has been used in Embassy Club? A. These figures would seem to 
indicate that, yes, sir. 

Q. And is it not a known chemical fact that, as proof of the 

‘distillation goes up, the fusel oil goes out? A. Well, I would not 
| put it quite that way. I would say that as the proof of distillation 
goes up, it facilitates the removal of fusel oil. The very fact that 
you distill at high proof does not necessarily reduce the fusel oil 
but it does facilitate the removal of it. 

Q. Well, in average distilling practices in America, it is true, 
is it not, as a practical matter--I cannot speak as a chemist--that as 

192 the proof of distillation goes up, there is less fusel oil in the 
ultimate distillate? A. Thatis right. That is because it is being 
removed in one way or another. 

Q. And would the fact that Canadian Club whiskey, which 
contains a fusel oil content of 5--according t®your Exhibit 3, Canadian 
Club varies between 5 and 15, a minimum of 5 and a maximum of 15-- 

‘would that be significant in determining the differences between the 
Embassy Club whiskey whichhasfusel oil content, a minimum of 50 
and a maximum of 60? A. If I understand it correctly, you mean 

‘would that show it differs from Canadian Club whiskey ? 

Q. Yes. A. Well, it differs from Canadian Club whiskey to 
some degree, yes, but we were not necessarily trying to make Canadian 
Club whiskey. What we were trying to make was a whiskey in the same 
general category of Canadian whiskeys. By the same token, as I 
pointed out before, Seagram's VO is very close in the fusel oil content 
and they are both Canadian whiskeys. 
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Q. In your opinion, is there any chemical formula by which the 
Bureau of Internal Revenue could set up standards of identity for all 
the various whiskeys ? 

THE COURT: Read that, please. 

(The pending question was read. ) 

THE COURT: Iam still not clear as to what you mean by that. 

MR. STRICKLER: I am trying to define-- 

THE COURT: Well, what do you mean by identity? That is 
the basic question. 

MR. STRICKLER: I mean something--well, I could put it this 
way: If you, as a chemist, were given a certain column of figures 
dealing with proof, color and the other figures you have enumerated, 
could you identify that whiskey as being a rye or a bourbon or a spirit 
blend or a straight blend or otherwise ? 

THE WITNESS: Solely on the basis of chemical analysis ? 

BY MR. STRICKLER: 

Q. Solely on the basis of chemical analysis. A. Very difficult, 
if not impossible. 

Q. Could you, on the basis of a chemical examination, determine 
whether or not a whiskey was a light-bodied or a heavy-bodied whiskey ? 
A. Oh, I think so. 

Q. Now, sir, could you tell me whether these figures for the 
following whiskey would be a heavy-bodied whiskey or a light-bodied 
whiskey? A. May I clarify the question a little bit or would you 

194 clarify it for me a bit ? 

When you say "Can I tell whether it is light-bodied or heavy- 
bodied by chemical analysis, '' do you mean can I tell whether it was 
distilled over 160° or under 160°; is that what you mean? . 

Q. That would be one part of it, if you could do that, and 
secondly, being a production manager and being familiar with the 
terms "heavy and light-bodied" as used in the industry, could you 
tell us in the usual trade meaning, industry meaning whether light 
or heavy-bodied-- A. I would say the proof+f distillation aspect of 

| 
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it could not be definitely determined solely by chemical analysis, no, 
sir. 

Q. How close could you come ? 

THE COURT: That is not an answer to your question. 

MR. STRICKLER: I was going to get back to it, your Honor. 

THE COURT: Go ahead. 

BY MR. STRICKLER: 
| Q. How close could you come to it? A. You might not come 
very close to it at all because it is very possible to produce a whiskey-- 
you asked me this morning, was it possible to produce a light-bodied 
whiskey, low in congenerics, below 160° proof and I said yes, it was. 
So it is conceivable you could have the same analysis for whiskey 
195 distilled above 160° and whiskey distilled below 160° 

Q. Thatis, as to distillation? A. Yes, sir. 

Q. As to being a light or heavy-bodied whiskey within the trade 
neaning of the term as you know it, are there certain chemical criteria 
by which you could determine that? A. There are certain chemical 
criteria but that is never used solely in interpretation of the terms 
heavy and light-bodied. 

It always must be accompanied by organoleptic tests. 

Q. Heavy-bodied whiskeys you have demonstrated to be around 
200 or 220? A. Right. 

Q. That is a characteristic of a heavy-bodied whiskey? A. Yes, 
sir. 





Q. Are there chemical criteria on added solids that is a criterion 
of one or the other? A. On the heavy-bodied whiskey, yes, but when 
it comes to determining the proof of distillation and other factors of 
a lighter-bodied whiskey, the analysis might represent any number of 
things. It might even represent a blended whiskey. It might represent 


alcohol with these various ingredients added to it to produce an analysis. _ s 
196 Q. Iam not trying to determine by chemical analysis the proof 
of distillation, merely whether a whiskey is light or heavy-bodied by " 


chemical analysis. Can that be done ? 
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THE COURT: Yes, that is the basic question which, it seems to 
me, at least, is a simple question. Whether the answer is simple, I 


am not so sure. Do you understand that question ? 
THE WITNESS: I understand the question. 
THE COURT: Well, answer it. 


THE WITNESS: I would say yes, you can determine whether a 
whiskey is light or heavy-bodied by chemical analysis.; But you must 
qualify it to know that the whiskey you are analyzing is whiskey and 


not blended whiskey or some other such thing. 


THE COURT: We are not asking you now, at least I do not think 


you are being asked, to qualify it at all, are you? 


MR. STRICKLER: No, I am just asking if he as'a chemist, can. 


I want to give him a set of figures and ask him to do it, 


THE COURT: He has answered. 
BY MR. STRICKLER: 





Q. Iam giving you the following figures which are calculated to 
100° proof, would you be able to tell me whether the whiskey possessing 


these chemical criteria were heavy- or light-bodied ? | 
197 Proof 89.6. That is not adjusted. That is not calculated to 100 
proof. The remainder is calculated to 100 proof. Solids-- 


THE GOURT: Leave that out, then. 





MR. STRICKLER: All right, then, your Honor.) I think he would 
want to know the proof. I do not know, I amgiving him the full question. 
THE COURT: You started out by saying that you were calculating 


your question to him on the basis of 100 proof. 
MR. STRICKLER: That is what I did. 
THE COURT: Well, let us stay with that. 
MR. STRICKLER: Solids, 95-- 
THE COURT: Now say that again. 


MR. STRICKLER: Solids, that is one of the chemical criteria-- 
| 


THE COURT: Yes, I know. 


MR. STRICKLER: --95. Acids, 47. Esters, 
color, 6.2 Organic soluble color, 4.13. 


33; fusel oil, 122; 
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BY MR. STRICKLER: 
Q. Could you tell us from those figures whether the whiskey involved 
was a heavy- or light-bodied whiskey? A. That particular set of 
analyses lies pretty much to the in-between category. So I would not 
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venture @ guess. 

THE COURT: What do you mean by that, sir? 

THE WITNESS: I would have to study the figures a little more 
fully. In other words, the 120 fusel oil is high for a light-bodied whiskey 
and low for a heavy-bodied whiskey. It is just sort of in between. 

BY MR. STRICKLER: 

Q. Then you would have difficulty answering that particular ques- 
tion? A. I think there would be some difficulty without knowing some 
of its background. 

Q. You testified that you are familiar with the stills used in 
America. I presume, and you can correct me if Iam wrong, but are 
you also familiar with the history of how these stills have developed over 
the period of years? A. I know some of the history of them. I do not 
think I know the complete history, no. 

Q. But just basically I want you as an expert to tell me, if you 
know, when it was possible with stills in the United States to distilla 
distillate over 160° proof? A. Whether it is possible ? 

199 @. When it became possible? A. When it became possible ? 

Q. Yes. A. Naturally that was possible almost from the inception 
of the distillery practice in this country. 

Q. Was any wheat grain used in the mash of your product? A. Wheat? 

Q. Yes. A. No, sir. 

Q. Now there came a time when you began making a new product, 
Embassy Club, did there not? A. You mean a new product? 

Q. A new product in the Embassy Club bottle. A. Yes, sir. 

Q. And thatis presently being sold on the market? A. Yes, sir. 

Q. And that is being sold on the market under the same label as your 
original Embassy Club? A. Yes, sir. 
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| Q. And that whiskey is corn whiskey which is treated with char- 
coal, is it not? 
MR. DONOHUE: I object to the question, if your Honor please. 
THE COURT: On what ground? ! 
MR. DONOHUE: On the ground that it is not the whiskey in the 
complaint, if it please the Court. | 
200 What we are talking about is the whiskey in the complaint and 
the whiskey to which the complaint is addressed is whiskey distilled 
at over 160° proof and stored in reused cooperage. If we are going 
to try another kind of whiskey, it is a collateral issue that I do not 
think we ought to be required to introduce. 
* * * * * 
207 THE COURT: You may ask it. 
BY MR. STRICKLER: | 
Q. Now, sir, you have testified that there is a! product now being 
bottled and labeled as Embassy Club which is different from the Paragraph 
208 7 whiskey. Can you tell us the differences that/there are in these 
two products? A. Well, it, analytically, has more See 
THE COURT: Has what? 
THE WITNESS: It has more congenerics. 
THE COURT: What has? 
THE WITNESS: The new Embassy Club. 
THE COURT: What has more congenerics ? 
THE WITNESS: The new Embassy Club has more congenerics. 
BY MR. STRICKLER: | 
| Q. Is it not a fact that the product differs substantially in taste, 
: body and character? A. It is different in taste but whether described 
as substantially different, it has a light taste. : 
Q. Does it taste like Canadian whiskeys? A. I would not say so. 
The only way-- 
THE COURT: What was youranswer? You would, or would not say 





so? 
THE WITNESS: I would say not. 
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THE COURT: You would or would not say so? 

THE WITNESS: I would say it does not. 

* * *£ * * 
REDIRECT EXAMINATION 
BY MR. DONOHUE: 

Q. Mr. McCabe, on examination by Mr. Strickler, you testified 
to several steps in the poocess by which Hiram Walker Company makes 
Canadian Club. Do you recall that? A. Yes. 
| Q. That he asked you questions about it? A. Yes, sir. 

Q. Did you, in making the over 160° proof reused cooperage 
whiskey about which we have been talking, attempt to imitate or apply 
the Hiram Walker process? A. Not the Hiram Walker process as 
Such, no. 

Q. As a matter of fact, did you even try to imitate Hiram Walker's 

product? A. No. 

Q. Your objective was-- 

MR. STRICKLER: Your Honor, I have a feeling these questions 
might be leading the witness just a little bit. 

THE COURT: Well, that is all right up to now. 

BY MR. DONOHUE: 

Q. What was your objective? A. Our objective was to produce 
an end product, a whiskey that lay somewhere in the range between 
Canadian Club and Seagram's VO organoleptically and chemically. 


Q. And you used your own process to achieve that end? A. Yes, 


sir. 

Q. Now, you also testified this morning and a moment ago again 
that a light-bodied whiskey can be produced at under 160° proof? A. 

Oh, yes, that is correct. 

Q. You said a whiskey distilled at over 160° proof will not 
identify the character of the grain from which it was made, is that true? 
A. That is right. | 

Q. Now, is there then a difference in the light-bodied whiskeys 
distilled at above 160° proof and the light-bodied whiskey which you 
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said could be made below 160° proof by reason of the basic grain 

characteristic? A. The light-bodied whiskey distilled below 
160° proof retains enough grain character to identify its source. 

Q. That would be obvious by an organoleptic test, is that right ? 
A. Yes, sir. 

Q. Now you have been alsoasked by Mr. nos about the 
identification of certain types of whiskey by chemical tests. Is it 
not a fact that before you can classify any kind of whiskey, that it 
would be necessary for an organoleptic test of taste and aroma to be 





made? A. In conjunction with analysis. 

Q. In other words, it would take, in order to attempt to classify 
whiskey, a combination of both a chemical and an Sate test ? 
A. That is right, it takes both. 

Q. Now, Mr. Strickler has asked you about an Pale 160° proof 
light-bodied whiskey now bottled and distributed under the label 
"Embassy Club, " Do you recall that? A. Yes. 

* * * * * | 

THE COURT: Mr. Donohue, that may be received and you can 

make typewritten copies if you wish or photostatic as you wish, also. 
(Plaintiff's Exhibit 5 is 
received in evidence. ) 

MR. DONOHUE: I would like to invite your Honor's attention to 
the fact that the Plaintiff's Exhibit 5 inevidence is a certificate of label 
approval, bearing the endorsement of Dwight E. Avis; the Director 
of the Alcohol and Tobacco Tax Division, and reading |from-- 

THE COURT: Dated? | 

MR. DONOHUE: Dated March 24, 1954, and what is numerically 

the third sheet of this four-page exhibit indicates also the approval 
of the prior Embassy Club labelumder the date of April 13, 1949. 

I say to the Court that that contains not only the certificate of 
approval of the Defendant Avis for the use of the label; but it also 
contains on its first page the new formula. 
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THE COURT: The new what? 
MR. DONOHUE: The new formula for the whiskey as now bottled, 
and I have no further questions of the witness. 
THE COURT: What do you mean when you use the word "formula" ? 
The process by which it is made? 
MR. DONOHUE: What is in the bottle, yes, your Honor, which 
shows it to be an entirely different whiskey than the first whiskey. 
* * * * * 
RECROSS EXAMINATION 
BY MR. STRICKLER: 
Q. You stated in response to a question by Mr. Donohue that in 
trying to achieve a product that was between VO and Canadian Club, 
you used your own process? A. Yes, sir. 

214 Q. Does that mean, sir, that you did not know at that time the 
Canadian process? A. Oh, we know the Canadian process, but by our 
own process we mean that we did not attempt to duplicate every little 
single thing that Canadian operators do. As I said before this morning, 
we used the basic fundamentals of fermentation and distillation by which 
the Canadian whiskeys are made. 

It does not have to be the same size or exactly the same number 
of plates in the still. But, if it is distilled above 160° proof and the 
congeners are removed in the proper quantity, the resultant product 
is the same. 
It was a fundamental that we were operating on, not an imitation. 
Q. Now, the Court, I believe, asked you about these formulas 
that have just been introduced, if that tells us the manufacturing process. 
Am I wrong in that? Iam sorry, the questions were of the counsel, 4 
Mr. Donohue. Well, is it a fact that the formula tells you the manu- 
facturing process ofa whiskey? A. It does not tell you the manufacturing 
process. It tells you the process of combining the various ingredients 
that make the finished product that goes into the bottle, that the label 
is going to appear on, that is what it does, sir. - 
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+ * * k* * * 
215 MR. DONOHUE: At this time I would like to read briefly the two 
regulations which, by stipulation, we have agreed are the regulations, 
first an American and then a Canadian regulation, i Canadian 
whiskey. I think it may serve a purpose. 
THE COURT: Whose regulations now? 
MR. DONOHUE: First, the regulations of the Federal Alcohol 
and Tax Division of the Bureau of Internal Revenue and then secondly, 
a regulation from the Food and Drug Act of Canada. | 
THE COURT: All right. | 
Ke MR. DONOHUE: The first regulation, if it please the Court, is 
| Regulation 125 of the Federal Label and Advertising of Distilled Spirits 
and I am reading from subparagraph (i). | 
THE COURT: Apparently you need a lawyer again. 
MR. DONOHUE: These are exceedingly complex, your Honor. -- 
of Class 2 whiskey of Section 21, Article IL. ! 
THE COURT: I got that. 
MR. DONOHUE: Which reads as follows: | 
"Canadian whiskey is a distinctive product of Canada manufactured 
216 in Canada"-- 
THE COURT: Who says so now, the United States ? 
MR. DONOHUE: The United States Alcohol Tax and Tobacco 
Division. 
--"' a distinctive product of Canada manufactured in Canada 
! in complaince with the laws of the Dominion of Canada regulating the 
oi manufacture of whiskey for consumption in Canada, and containing 
no distilled spirits less than 2 years old, provided that if, in fact, 
such product as so manufactured is a mixture of distilled spirits, such 
whiskey is blended Canadian whiskey, Canadian whiskey, a blend. 
Canadian whiskey shall not be designated as straight." 
And reading from the office consolidation of the Food and Drug 
Act and of the Food and Drug regulations, issued by the Department 
of National Health and Welfare of the Dominion of Canada and reading 
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from Part (b) Division 1 (b) subsection (002. 0020): 
: "Canadian whiskey (Canadian whiskey, rye whiskey) shall be 
whiskey distilled in Canada and shall possess the aroma, taste and 
character generally attributed to Canadian whiskey." 

Now, Mr. Barron, will you come forward, please, sir. 

Thereupon 

HARRY BARRON 
was called as a witness by counsel for the Plaintiff and, having been 
duly sworn, was examined and testified as follows: 
| DIRECT EXAMINA TION 
BY MR. DONOHUE: 

Q. What is your name, sir? A. Harry Barron. 

Q. Where do you live? 

THE COURT: How do you spd@il your last name? 

THE WITNESS: B-a-r-r-o-n. 

BY MR. DONOHUE: 

| Q. Where do you live, sir? A. 71 Tarence Street, Rockville 
Center, New York. 

Q. And what is your business, profession or occupation? A. I 
am a consulting chemical engineer. 

Q. Where are you located? A. In New York City, 135 Broadway. 

Q. What has been your academic background? A. B.S. in 
chemical engineering from the University of Pennsylvania in 1930. 

218 Q. Do you hold any honorary degrees in chemical engineering ? 

A. Yes, the honorary technical degree of Chemical Engineer from the 
University of Pennsylvania in 1937. 


Q. Are you a member of any of the professional engineering or 
chemical engineering societies? A. Yes, Iam a member of the 


American Institute of Chemical Engineers. 
| Q. Are you required in the State of New York to register as a 
chemical engineer? A. Yes. : 

Q. Are you so registered and licensed? A. Yes, I am so licensed. 
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Q. Have you done any teaching in the field of chemical industry 
or chemical engineering? A. Yes, I taught distillation at Purdue 
University. 

Q. When was that? A. In 1942. | 

Q. Have you ever written any article or books on the process of 
distillation? A. Yes, I wrote a book, "Principles of Distillation." 

Q. And was it published? A. Yes. | 

Q. By whom? A. By Joseph E. Seagram and Sons. 

Q. What in general is the nature of your present work? A. Con- 
sulting and chemical engineering, processing and production problems 
to the chemical industry. | 

Q. Have you ever done any work for any distillery or distilleries ? 
A. Yes. | 

Q. Would you tell us what distilleries you have worked for and 
what kind of work you have done? A. For Publicker Industries and 
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Continental Distilling plant manager and adviser and consultant to 


Continental Distilling. 
THE COURT: Well, they are all the same, are they not ? 
THE WITNESS: Yes, except when I first started with them there 
was no Continental. It was prior to the repeal af prohibition. 
THE COURT: Well, actually, for all practical purposes the same 
organization ? | 
THE WITNESS: That is correct, your Honor. | 
THE COURT: Have you done any work for any others ? 
THE WITNESS: Yes, sir. 
THE COURT: All right. | 
THE WITNESS: Joseph E. Seagram and Sons, director of produc- 
tion and engineering; H. E. Pogue Distillery Company, Maysville, 
Kentucky as vice president in charge of production. — 
220 THE COURT: And what do you do now? ! 
THE WITNESS: Iam a consulting chemical engineer. 
THE COURT: For anyone who consults you? 
THE WITNESS: That is correct. 
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BY MR. DONOHUE: 

Q. When you worked for the United Distillers of America, where 
were you employed and what was your responsibility there? A. My 
home office was in New York and the responsibility was to direct all 
the production operations which were whiskey production and industrial 
alcohol production. There were two phases to the organization. 

Q. At the time you worked for the Seagram Company, did you 
have anything to do with their Canadian as well as their American 
plants? A. Yes, sir. 

Q. Did you, as a part of your responsibility while with the 
Seagram Company, visit the various distilleries owned and operated 
by the Seagram Company? A. Yes, sir. 

Q. As the consulting engineer, then, with special competence 
in the field of whiskey distillation, are you familiar with the 
developments in that field, both here and in Canada? A. Yes, sir, 
that has been my entire field for 25 years. 

Q. You have been in the courtroom while Mr. McCabe has been 
testifying? A. Yes. 

Q. And you heard him testify as to the grains that are used 
and the method of distillation that is employed in Canada. Do you agree 
with the statements and conclusions which he reached? A. I do. 

Q. Are the basic grains which are used in Canada the same basic 
grains which are used in the United States? A. They are. 

Q. And what is your view with respect to the basic grain com- 
ponent where the distillation process is carried at the high proof of 
185° proof? A. As proof of distillation gets higher and higher, the 
initial grain characteristic becomes of lesser and lesser significance, 
and when you get above 185, the initial grain has no bearing on the 
final product. 

Q. Is there any difference in the basic principle of distillation 
in the manufacture of whiskey in the Canadian as compared to the 
American principles? A. Yes. 
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Q. Would you indicate what they are? A. Well, in American practice, 
as Mr. McCabe pointed out, it is conventional to go through only 

one distillation. | 

THE COURT: How do you know? 

THE WITNESS: By having performed these operations myself, 
your Honor. 

THE COURT: Very well. | 

THE WITNESS: The final fermented beer is distilled on a beer 
still and the resultant proof that issues from the top of the beer still 
is under 160° because the construction of the still is guch that it is 
not capable of producing a distillate of higher proof. That distillate, 
if barreled, is American whiskey, and that is the stopping point. 

In Canadian practice, this distillate is further processed through 
rectifying columns whose function specifically is to raise the proof 
and remove the bulk of the congeners. 

BY MR. DONOHUE: 





Q. Are you familiar with the process of aging in the American 
system as well as in the Canadian system of manufacture? A. Yes, 
sir. 


Q. Would you tell us what they are, Mr. Barron? A. In 
American practice, whiskey, exclusive of corn whiskey, is aged in 
new charred barrels. : 

In Canadian practice, much more leeway is allowed. Differen- 
tiation is not normally made between the various types of cooperage, 
and the bulk of all whiskey in Canada is aged in reused cooperage. 

Q. Now, are you familiar with the blending process both in the 
American system of manufacture, and in the Canadian system? A. Yes. 

Q. Would you relate them tous? A. The American system-- 
well, first, straight whiskey in America is not blended. When whiskeys 
are blended in the American, system, two or more whiskeys are com- 
mingled to produce a resulting product having the characteristics that 
the blender wants, and each one of the ingredients is of relative im- 
portance. | 
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In Canadian practice the ingredient of major importance is the 
higher proof distillate, the one I mentioned previously. That gives 
the basic character of lightness to the whiskey. 

| To impart a little flavor-- 

THE COURT: A lightness in color or taste ? 

THE WITNESS: In taste. Color is no criterion except to make it 
pleasantly visible to the consumer. In general, if I speak of lightness-- 

224 THE COURT: Distinguish. 

THE WITNESS: Lightness meaning the absence of flavoring 

materials; that is the terminology normaly used. 
| THE COURT: Can you pick up where I interrupted you ? 

THE WITNESS: Yes. 

THE COURT: Go ahead. 

THE WITNESS: The Canadian whiskeys are all characterized by 
this lightness, and that lightness is slightly modified to suit the taste 
or to suit the desire of the various producers by addihg small amounts 
of flavoring material. 

BY MR. DONOHUE: 
| Q. Now, in the use of whiskeys for blending the light-bodied over 
160° proof American whiskeys, is the effect or result of the blending 


process in any way to alter the basic characteristic of the whiskey 
itself? A. Would you mind repeating that ? 


Q. In the process of blending, as you heard described by Mr. 
McCabe in the manufacture of the over 160° proof whiskey stored in 
reused barrels, does the blending process as described by Mr. McCabe 
in any way affect the basic characteristic of the whiskey, itself? A. Oh, 
I understand. No, it will not primarily because the amount of additional 

225 material used is so small. It performs the same function there as I 

just finished describing for the Canadian whiskey. It is a modifier, 
a sort of ironer-outer of inequalities. 

As one to six per cent of a normal whiskey component will not 
change the basic character, it will modify it. 
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Q. Now, is there any doubt in your mind, Mr, Barron, thata 
whiskey produced as the whiskey here was produced |at over 160° proof, 
would age in reused cooperage? A. No doubt whatsoever. 
Q. What is the aging process of whiskey, Mr. Barron? 
THE COURT: Depending on where it is stored while it is being 
aged? | 
MR. DONOHUE: I would think so. Iam going to let the expert 
tell me that. | 
THE COURT: Well, I thought your question was a little tao general. 
You asked, didn't you, what is the aging--well, what was the question ? 
Read it. 
(The reporter read the pending question. ) 
MR. DONOHUE: Does whiskey age, what happens is what I have 
in mind. I assume he will say thereare different circumstances. 
BY MR. DONOHUE: | 
Q. Do you understand the question? A. I understand it: 
226 THE COURT: Now I think I do. | 
BY MR. DONOHUE: | 
Q. Will you go aheadand answer it? A. It will be lengthy. 
Q. Goahead. A. It is a question that can not be answered in 
a short period and possibly should be prefaced by the remark that 
really what is aging is not fully understood by anybody yet. 
THE COURT: There is at least one person in this courtroom 
who certainly does not understand that, and that is I, so you take me 
into consideration and then you get off on your own and take all the 








time you need to answer that question. 
THE WITNESS: Much moment has been made up to now about 
aging. | 
THE COURT: Don't editorialize, just answer the question, plese. 
THE WITNESS: I am sorry. | 
Aging consists of two separate and distinct . phenomena. (l) The 
natural chemical changes that will go on in a stored alcoholic distillate 
regardless of the type of container in which it is stored. This 
| 





| 
| 
| 
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distillate contains congeners. These congeners are chemical compounds 

which, over the years, change their nature. And that is the 
greatest and most important phenomenon in aging. It is this changing 
characteristic of the chemical components naturally present in the 
liquor that produces the major characteristics of the whiskey. That 
same aging will go on in rather similar manner, be it a new barrel, 
be it a used barrel, be it a tank, be it anything. 

Now the second characteristic of aging is physical extraction 
from the container, itself. Obviously then, in that degree, in that 
phase of the aging operation, aging will be different in a new barrel from 
what it is in a used barrel, because a used barrelbyvirtue of the fact 
that it has been used, has already lost in its previous usage, some of 
the material which can be extracted from it. 

Therefore, material that is stored in a new barrel will acquire 
a greater amount of wood extractives than material stored in a used 
barrel. 

THE COURT: When you say "new barrel, '' do you refer or do 
you have in mind to use a charred barrel which is new? 
| THE WITNESS: Yes, your Honor. 

THE COURT: All right. How is the barrel charred, by the way ? 

THE WITNESS: The barrel. is charred during its manufacturing 
stage. After the staves and one head have been assembled, a fire 

is lit in the barrel. Different manufacturers accomplish that 
by different methods. One may play a gas flame on it; one may 
actually light a fire of shavings in it, and the wood of the barrel, due 
to the heat, actually starts burning. It is allowed to burn for a 
| specific length of time, depending on the depth to which he wants that 
wood to be partially burned. It is similar to the process of making 
charcoal. When that depth of char has been reached, the fire is 
quenched. Then the other head, which has been separately charred, 
is placed on the barrel and the barrel is complete. 

THE COURT: {f think that answers my question. 
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BY MR. DONOHUE: | 
Q. Have you tasted the over 160° proof reused cooperage whiskey 
about which we are here discussing? A. Yes, sir. — 
Q. And may I ask you in your opinion if that whiskey could have 
acquired the taste you found it to possess had it been'stored or aged in 
new charred barrels? A. No, sir, it would have had a different taste. 
Q. Would you say that to have acquired the taste you found it to 
possess, that the reused cooperage was the only way it could have 
acquired that taste? A. The only legal way, yes,sir. 
THE COURT: I do not quite follow that. Whatido you mean by 
that, sir? | 
229 THE WITNESS: Since the regulations require-- 
THE COURT: What regulations, Canadian? 
THE WITNESS: Canadian, yes, sir, and American. 
THE COURT: All right. Go ahead. 
THE WITNESS: That it be stored in small casks or barrels, 
I said the only legal way it could have acquired the same taste had 
it been stored in a wooden tank. But of recent years that is no longer 
permitted in Canada, there was a time when storage in tanks was 
permitted, too, and it would have acquired the same taste. 
BY MR. DONOHUE: | 
Q. And the only legal way it can be done now would be in the 
reused barrel? A. Yes. 
THE COURT: Is that right? 
MR. DONOHUE: Yes. 
THE COURT: Only ina reused barrel? Or a new charred barrel? 
THE WITNESS: It would not Have acquired this taste in a new 
charred barrel. 
BY Mk. DONOHUE: | 
Q. What are the methods whereby whiskeys are compared ? 
THE COURT: Let me interrupt you again, if I may. 
Why do you say what you just said, it would not have acquired 
the taste that you found it had in a new charred barrel whereas it did 
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in the reused cooperage ? 
THE WITNESS: A few moments ago I said that a new charred 


barrel, being new wood, had more extractive material to impart to 
whatever was stored in it than a used barrel. 


THE COURT: Yes, sir. 

THE WITNESS: Therefore, this whiskey, had it been put in a new 
barrel, it would have had two major steps of aging, that is, its own 
natural change of chemical compounds plus additional extractives from 
the new wood. Being light as to character in the first place and rela- 
tively free of congeners, this new wood would have had an undue in- 
fluence on its resultant flavor and it would have tasted differently. 

BY MR. DONOHUE: 
Q. What are the accepted methods of comparing whiskeys? A. 


Organoleptic and chemical. 


Q. You did not make any chemical analysis of the Embassy Club 
over 160° proof reused cooperage whiskey? A. I did not, sir. 

Q. Did you make any organoleptic comparisons? A. Yes, sir. 
Q. Would you tell us what you did and what conclusion you 
reached ? A. On several occasions I smelled and tasted this Embassy 
Club Whiskey compared with both Canadian Club and VO and on one 
occasion with three other Canadian brands. I found it to be of the 
same general characteristics as all the Canadian brands, and in 
between the Canadian Club and the VO. 

Q. Would you expect that whiskey made in the same way as 
Canadian whiskey though made in the United States, would have the taste 
and aroma of whiskey made in Canada? A. Surely. 

Q. And did you find that the Plaintiff's whiskey was, though made 
in America, possessed of the flavor and the aroma of whiskey made 
in Canada? A. Yes, sir. 

MR. DONOHUE: You may have the witness. 

CROSS EXAMINATION 
BY MR. STRICKLER: 
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Q. What Embassy Club did you use in your comparison, sir? 

A. That was the Embassy Club given to me to taste by members of the 
Continental organization. | 

Q. Do you know whether that was the blended Embassy Club? 

232 A. What do you mean by blended, sir? : 

Q. I say do you know whether it was the Embassy Club that was 
blended with some other component to make the whiskey in the bottle 
called Embassy Club? A. I do not understand that. | 

Q. Very well. Do you know how Embassy Club was made ? 
A. DoI know how Embassy Club was made? 

Q. Yes. A. Yes. | 

Q. Do you know what process it went through before it went into 
the bottle? A. Yes. 

Q. Then you must know that some of it was bottled unblended. 
A. That is correct. | 

Q. And you must know that some was bottled blended? A. Yes; 
if, by that, you mean the addition of the one-to-six per cent of other 
material, the answer is yes. | 

Q. That is what is meant by blended, is it not? A. Yes. 

Q. Now, as to your taste test, do you know which one of these 
Embassy Clubs you tasted, the blendedorthe unblended? A. I do 
not know whether, in that bottle, that particular bottle, there was an 
addition of zero per cent or one per cent or six per cent. 

233 Q. Did you only have one bottle that you ran your tests on? 
A. No, these tests were done on three different occasions and I had 
three different bottles. 

THE COURT: Did you see the bottles ? 

THE WITNESS: I saw the bottles. 

THE COURT: Go ahead. 

BY MR. STRICKLER: 

Q. And on each occasion where did you get the bottles, sir? 

A. They were given to me by members of the Continental organization. 
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Q. Did you buy any on the open market? A. I did not. 

THE COURT: Why not, by the way? First, for what purpose did 
you make the test ? 

THE WITNESS: To compare this whiskey with other Canadian 
whiskeys. 

THE COURT: And why did you make the test ? 

THE WITNESS: To form my own judgment as to its organoleptic 
characteristics. 

THE COURT: And why did you do that? What reason was there 
for you to form your judgment, this suit? 

THE WITNESS: Yes, sir. 

THE COURT: Why, then, did you not go into the open market, 
into a liquor store on the street and buy a bottle of Embassy Club whiskey ? 7q 

MR. DONOHUE: Perhaps I should say to your Honor that this 
whiskey about which we are talking is no longer on the market. 

THE COURT: Well, I do not know whether you made the test. 

MR. DONOHUE: I did not ask him that. 

THE COURT: Neither have I, yet. Probably now is the time to do 
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it. 
MR. DONOHUE: Your Honor, you may recall the testimony of the 
witness McCabe who said he gave him bottles. 
THE COURT: I want it from this witness. When did you make 
the taste test ? 
THE WITNESS: On three different occasions over the last six 
months. 
‘THE COURT: The last six months? 
THE WITNESS: Yes, sir. 
| THE COURT: Andas Mr. Donohue suggested, I suppose your 
answer would be, you got it, the bottles, from Mr. McCabe? 
THE WITNESS: Yes, sir. 


235 THE COURT: Did it occur to you that it might be a better idea ~ 


to go out on the street and buy one? 


\f 
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I mean, the liquor store from which the consumer buys the 
bottle, did that thought occur to you ? | 
THE WITNESS: Yes, sir. 
THE COURT: Why didn't you do that ? 
THE WITNESS: Because, when I learned the background of this 
story, I realized that that whiskey was not available in the liquor 
store, and such a purchase would have been meaningless in 
this connection. 
BY MR. STRICKLER: | 
Q. Whiskey was available in the whiskey stores under the label 
Embassy Club, was it not? A. Yes. | 
THE COURT: What do you mean by what you just told me, that 
"this whiskey" was not available in the stores ? What whiskey are you 
talking about ? | 
THE WITNESS: The whiskey that was discussed before your 
Honor previously, the whiskey that was.availabletoday, which is a 
different product. | 
THE COURT: You have lost me somewhere. 
MR. DONOHUE: I think I tried to say it-- | 
THE COURT: Perhaps I lost myself is a better way to put it. 
MR. DONOHUE: A moment ago I said to your Honor that the 
whiskey could not have been bought by the witness inthe open market 
because, as Mr. Strickler has established, since 1954, the date I 
gave your Honor from that certificate of label approval, a different 
kind of Embassy Club whiskey is in the bottle, not the Embassy Club 
whiskey we are talking about. | 
So the witness could not have bought the whiskey he examined. 
THE COURT: I understand. Well, let us askhim. Tell me 
again, sir--well, you told me within the last six months, but do you 
have any way of knowing--well, first, I will ask you this: 
What was the label on the bottle or bottles as the case may be 
of the whiskey that you examined within the last six months ? 
THE WITNESS: Embassy Club. | 
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THE COURT: Have you any idea when it was bottled, whether 
the one, two or three, or whatever it was that you tasted and tested, 
have you any idea when it was bottled ? 
| THE WITNESS: Only the time givento me by members of the 
Continental organization who said it was bottled 2 to 3 years previously. 

THE COURT: And it was called Embassy Club? 

237 THE WITNESS: Yes, sir. 
BY MR, STRICKLER: 

Q. Did that bottle come to you sealed, sir? A. On two occasions, 
sealed and on one occasion not sealed. 

Q. I take it then, that you have conducted three separate tests, 
‘separate taste tests? A. Yes, sir. 

Q. And that includes smell am sight, organoleptic tests ? 
A. That is right. 

Q. When was the first of these tests conducted? A. I can not 


give the exact date. It was approximately six months ago. 
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December 2, 1955 

The above-entitled cause came on for further hearing before the 
HONORABLE HENRY A. SCHWEINHAUT, a District Court Judge, at 
10:15 a.m. 

HARRY BARRON 
a witness called by counsel for the Plaintiff, having been duly sworn, re- 
sumed his testimony further as follows: 
CROSS EXAMINATION - continued 
BY MR. STRICKLER: 

Q. Mr. Barron, pages 222 and 223 of the transcript contain the 
following -- 

THE COURT: Of what? 

MR. STRICKLER: The transcript. 

THE COURT: All right. 

BY MR. STRICKLER: 

Q. There is the following question and answer on those pages 
which I believe may be in error, and I want to give you an opportunity to 
correct them. 

"Question: Are you familiar with the process of aging in the 
American system as well as in the Canadian system of manufacture? 

"Answer: Yes, sir. | 

"Question: Would you tell us what they are, Mr. Barron? 

"Answer: In American practice, whiskey, exclusive of corn 
whiskey, is aged in used barrels." | 

That is the way your testimony was, sir. 
A. That was in American practice? ! 

Q. Your answer is, "In American practice, whiskey exclusive of 
corn whiskey is aged in used barrels." A. That was not correct. It 
is aged in new charred barrels. | 

Q. You would like to make that correction oo sir. A. Yes. 

Q. Or have the record reflect that that is what your answer would 
have been? A. That is correct. 


Q. You stated at the beginning or during your eceaban yesterday 
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that you agreed that you had been in the courtroom and heard Mr. Mc- 
Cabe's testimony and agreed with what he said? A. That is correct. 

Q. Does that mean that you agree with everything he said on both 

direct and cross examination? A. I believe my answer should be con- 
‘strued more generally. I can not, obviously, remember every question 

245 that was asked of him both on direct and cross-examination but I agree x 
with him generally in his answers to all of the questions that were asked. 

THE COURT: You agree in substance? 

THE WITNESS: That is correct, your Honor. 

BY MR. STRICKLER: 

Q. Now, sir, have I construed your testimony to mean that you 
consider yourself an expert on the manufacturing of Canadian whiskeys? 
A. Yes, sir. ¢ 

Q. What qualifications do you possess to consider yourself an 
expert on the manufacturing processes of Canadian whiskeys? A. Many 
vis its to Canada, the supervision of production of Canadian whiskeys, 
primar ily during my employment with Joseph E. Seagram andSons, 
observation prior to that time back in 1936, when I spent two months in 
Canada at Corbyville, a more recent visit to a Canadian distillery, and 
just a general rounded experience and frequent connections with Canadian 

distilleries. 

Q. What Canadian distilleries have you worked in, sir? A. Can- 
adian Industrial Alcohol Company as it was then called in Corbyville, 

Ontario. 
Q. At this Canadian Industrial Alcohol Company did they make 


246 Canadian whiskey? A. Yes, sir. 
Q. Was that for export to the United States? A. For both export 
and domestic. ‘ 


Q. And was it Canadian whiskey as defined in our regulations or 
was it American type whiskey as defined in our regulations? A. Both 
were made. 

Q. And how long were you employed there, sir? A. About two 
months. 


111 
Q. Did you direct the manufacturing of the Canadian whiskey at 
that time? A. Not at that time, no. 
Q. What function did you serve at that time? A. I was loaned to 
that plant to install a butyl and acetone plant, a thing entirely divorced 
from whiskey manufacture, which they were installing at that time but 
simultaneously, they were manufacturing whiskey and I observed during 
my two months' stay there the whiskey operations. | 
Q. Did you observe each and every process?! A. Over the course 
of the two months, yes. 
Q. Did you know the formula of the various —— that were 
being made? A. No, sir. | 
Q. Is it not a fact that those formulas were pretty closely guarded 
secrets? A. No, sir, because they are not specific formulas. In other 
words, they vary with each batch production according to the taste of the 
blender. 
Q. Could you have duplicated any of the whiskeys made at that 
particular time in your opinion, sir? A. I believe so, yes, sir. 
Q. What was the name of that company, sir? A. Canadian In- 
dustrial Alcohol Company. | 
Q. What year was that? A. That was in 1936. 
Q. Did that have a parent company, or any other affiliates ? 
A. At that time, I believe not. 


Q. Does it now have one, sir? A. It was later sold, I believe it 
is owned today by Hiram Walker. 


* * * K | 


Q. What other experience did you have with Canadian whiskeys ? 
A. From about 1939 to 1945 I worked with Seagram. I was in charge of - 
production and engineering for all their plants and periodically visited 
the Canadian plants of Seagram, primarily their pint at Waterloo, On- 
tario and their plant at Ville LaSalle. | 

Q. What was your function there? A. To supervise production, 
to check on methods, on yields, on quality. 

THE COURT: What do you mean by "yields"? 
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THE WITNESS: Your Honor, a yield is of primary importance to 
‘the economies of the process, that is, the amount of alcohol produced 





per bushel of grain. The greater the amount of alcohol produced per 
bushel, obviously, the lower the cost per unit of alcohol and along with - 
that, the better the quality. It indicates a clearer fermentation. 
BY MR. STRICKLER: ‘ 

Q. When you worked at Corbyville, sir, what brands of Canadian 
whiskeys did they put out which were imported into the United States? ; 


A. Ido not remember the brand names now. 
Q. Are the best selling! Canadian whiskeys in the American 
market today? A. I do not understand that question, sir. 
* * 2 * * 
Q. Yesterday in the late afternoon, you were testifying concerning 
_ some organoleptic tests you had made of three samples of whiskey ina 
bottle containing the Embassy Club label. You stated that one of those 
samples came to you unsealed. A. That is correct. 
Q. With regard to that one sample that was unsealed, can you 
tell us what comparisons you made, how you made them, and what you 
were trying to determine? A. Yes, sir. I compared them with Canadian 
Club and VO. 
Q. And how did you do that, sir? A. By smell and by taste. 
Q. Do you consider yourself an expert taster? A. A moderately ‘ 


expert taster. 
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Q. Some room for error? A. There is with all tasters, sir. 
Q. What conclusions did you reach through your taste test? 
A. That Embassy Club was very similar to the other two and fell be- 
tween the two. | 
Q. Did you make any comparison to American blends between the 4 


_ unsealed Embassy Club sample for the purpose of determining whether 


_ Straight whiskey or spirit blends? A. Spirit blends. A. No, I did not. 


they tasted similar? A. By American blends, do you mean blends of 


Q. From your experience in the industry, is it not a fact, sir-- 
THE COURT: Justa moment, please. What is the difference, sir, 
between spirit blends and --I think you said--straight blends? 
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THE WITNESS: Blends of straight whiskeys, your Honor. 

THE COURT: Well, what is the difference and what difference does 
it make to me? 

THE WITNESS: There is an appreciable difference in taste and 
there is an appreciable difference in cost of production to the distiller. 

THE COURT: Let us start with a blend of straight whiskeys. What 
do you mean by that? Consider me as you must, and certainly could, as 
a layman. What is a straight whiskey? What is a blend of straight whis- 
key and what are neutral spirits and so on? Tell me about it. 

THE WITNESS: Allright, sir. A straight whiskey, as was de- 
fined several times yesterday and which definition I will now repeat-- 

THE COURT: I want you now to define it again. 

THE WITNESS: --is one bearing a type name, such as bourbon, 
rye or corn, and has been distilled from a grain mash consisting pre- 
dominantly of one grain. In case of bourbon, it would be at least 51 
per cent corn. In the case of ae it would be at beast 31 per cent rye. 

It has been distilled under 160° proof. 

It has been aged in new charred barrels, with the one exception of 
corn whiskey, which is aged in reused barrels and also bears the desig- 
nation "Straight."’ That, in brief, is the designation of straight whiskey. 
Neutral spirits-- 

THE COURT: All right. 

THE WITNESS: Neutral spirits is alcohol of as great a purity as 
is possible to make it. That is, within the limitations of modern equip- 
ment. As much of the congeners, the flavor-bearing materials of taste, 


other than bland alcohol taste, have been removed. : Neutral spirits are 


manufactured by taking the first distillate from the still as was described 
by Mr. McCabe yesterday. Shall I go through ‘that definition again, 
sir? 
THE COURT: Yes. 
THE WITNESS: After fermentation is complete and the beer has 
been produced, it is first sent through what is known as a beer still, 
whose function is the separation of the alcohol and some of the water from 
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the residual material of the fermentation. That is, the residual grains, 
the grain hulls, the debris, the remainder of the water and the nonvola- 
tile materials. That distillate that comes off the top of the beer still 
on which it is condensed is known at that stage as high wines. [If it is 
put in a barrel, it bears the designation whiskey. 

THE COURT: What do you mean? You say if it is put in a barrel, 
it bears the designation whiskey? 

THE WITNESS: That is right. 

THE COURT: By the simple process of putting it in a barrel? 

THE WITNESS: That is correct, sir. | 

THE COURT: Well, maybe you gentlemen understand that but I 
do not. 

THE WITNESS: It is a change of legal status. 

MR. DONOHUE: I think you said when you take the fermented mash 
_in the process of distillation to under 160 proof-- 

| THE WITNESS: That is correct. 

MR. DONOHUE: --and then take the distilled fermented mash out 
of the still, it having been distilled at under 160° proof and put it ina 
barrel, it is then high wine or whiskey ? 

THE WITNESS: Prior to its entry into the barrel it is high wine. 

THE COURT: I may be wasting your time and mine, for all I know, 


but I do not know so I have got to explore the thing. Tell me why the put- 


| ting of this liquid, shall we say, into a barrel changes it in nomenclature 
from high wine to whiskey, just the process of putting it in the barrel. 
If I understand you correctly, that is what you are saying, are you not? 
THE WITNESS: That is correct, your Honor. 
THE COURT: Tell me why. 
THE WITNESS: If I may joke for a moment. 
THE COURT: You may joke. I would like to do it. 
THE WITNESS: It is just a question of a change in nomenclature. 
| As high wine it is still in the distilled house and under the control of 
the distiller. He can take that high wine and further process it. When he 
has physically pumped it over from the still house to a room known as a 
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cistern room. He has in no wise changed its state or its physical or 
chemical characteristics. He has merely transferred that entity from 
One spot to another. 

254 THE COURT: It seems to me rather obvious. So? 

THE WITNESS: And he cuts it in proof to barrelling proof and puts 
it ina barrel. It is then whiskey. The barrel is labeled whiskey. 

MR. DONOHUE: May I suggest that the answer probably is that 
because the Alcohol Tax Unit regulations say that when you take it out of 
the still and put it into the barrel, it becomes whiskey for tax purposes. 

MR. STRICKLER: When it comes out of the still, sir, it comes out 
maybe at 150 or 160° or whatever and that is reduced in proof? 

THE WITNESS: Not in the still house. 

BY MR. STRICKLER: 

Q. Not in the still but I say when it comes il it is to that proof and 
then it is reduced in proof and then it is barreled somewhere between 80° 
proof and 110°, isn't that the figure? A. No, sir, the distiller would be 
very foolish to bottle it at 80° proof because until the law was recently 





changed, after it came out of the barrel at under 100° proof, he would 

still pay the taxes on whiskey he did not have. He would pay the taxes 

if it were 100° proof. | 

Q. He does cut the proof prior to-- 

255 THE WITNESS: To something over 100° proof. 

MR. DONOHUE: The witness has told your Honor what straight 

whiskeys were. Now I think he has to tell your Honor what a blend of 
straight whiskey is and what a blend of neutral spirits is or neutral 





spirit blend, whatever it is. | 

THE COURT: Yes. I think we had not quite finished. 

THE WITNESS: We had not gotten into spirits yet, either, your 
Honor, and that would be necessary for the subsequent definition of 
spirits blend. We have now reached the high wine stage in the still house, 
and if the distiller desires not to transfer to the cistern room and call it 
whiskey, he can further process it. He puts it through a series of stills 


known as rectifying columns. In these stills, more water is removed 
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ture of the Class I category materials, those materials that I defined 


_ made up of neutral spirits and whiskey, neutral spirits being over 190° 
proof, that there would be a great deal of similarity between the blends 


_ you remember, in my testimony yesterday I said that the aging process | 


_A spirit blend, your Honor, is a mixture of straight whiskeys plus spirits 
greatly exceeding the quantity of straight whiskey used. 


spirits can be used in their unaged status. To make a bottle full of 
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and the proof, that is the alcoholic strength is raised to about 95 or 96 > 
per cent alcohol which, in equivale nt proof means 190° to 192° proof. 





At the same time in these stills, the congeners, the flavor-bearing 


materials are removed physically and the resulting distillation is a pure 
high proof alcohol. That is known as spirits. In other words, spirits 


is a whiskey without the flavor. 
Now with those two basic ingredients--and legally spirits may be 


_used without aging. They can be used as they come from the still. They 


can be transferred to the cistern room and immediately used for bottling. 
Now 2 blend of straight whiskeys, as the name implies, is a mix- 


first. In other words, no spirits are introduced, merely whiskeys, ma- 


terials that have been distilled at under 160° proof and aged in new 
cooperage with the exception of corn whiskey which may be aged in used. 
THE COURT: Corn whiskey which may what? 
THE WITNESS: Be aged in used cooperage and legally acquire age. 


Spirits have the effect, then, of stretching the whiskey. That is, 


spirit blended whiskey, the distiller may only need 20 or 30 or 40 per 
cent of aged whiskey from his warehouse and the remaining 60 or 70 or 
80 per cent can be freshly-produced material. 
BY MR. STRICKLER: 
Q. Following that testimony as to the nature of neutral spirits and 
the nature of blends, straight whiskey, wouldn't you as a chemist and as 
a production manager of various distilleries, say that because a blend is 





and the Embassy Club product which is distilled at 185 to 188° proof? 
A. Some similarity but not necessarily a great deal of similarity. If | | 


consists of slow chemical changes in the congeners which take place with 
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time, and they have a great effect on the flavor of the resulting material. 
Since spirits do not go through that aging process, the chemical change 
in structure is absent in a spirit blend and the materials are not akin. 

Q. Well, would it be within the range, as the chemists have de- 
fined range? A. Would you define the range for me, sir, tell me what 


range you expect me to fall within? 
THE COURT: Well, I would like your own idea of what range means. 
We have had it from their Mr. McCabe. Let us have it from you. 
THE WITNESS: All right. Well, first let us take a range of spirits. 
The range of congeners there is almost zero, because of its method of 


production. As I just said-- 
THE COURT: Well, by almost zero, you mean that you can't smell 
or taste it is that right? | 
THE WITNESS: If the distiller has done a good job, true neutral 
spirits are almost odorless and almost tasteless. I can give exact figures 
on those ranges. Aldehydes would be less than one part per hundred 
thousand. 
THE COURT: One part of what per hundred thousand? 
THE WITNESS: Any unit you choose to adopt. | 
THE COURT: You see, you have got to keep in mind that you are 
talking toa layman. Iam notatechnician. Ido not know what you are 
talking about unless you tell me what you are talking about. 
THE WITNESS: All right, sir. 
THE COURT: From now on, sort of take it that way, will you? 
THE WITNESS: I will. One part per one hundred thousand means 
one gram per hundred thousand C.C. | 
THE COURT: Which means? | 
THE WITNESS: Which means per hundred thousand cubic centi- 
meters. Unfortunately, those are metric units. But they are easily 
understood this way. Since in the metric system a cubic centimeter of 
water weighs one gram, then one gram per hundred thousand grams 
means one part per hundred thousand parts in any units you care to desig- 


nate as merely a ratio. Am I making myself clear? 
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time, and they have a great effect on the flavor of the resulting material. 
Since spirits do not go through that aging process, the chemical change 
in structure is absent in a spirit blend and the materials are not akin. 
Q. Well, would it be within the range, as the chemists have de- 
fined range? A. Would you define the range for me, sir, tell me what 


range you expect me to fall within? 

THE COURT: Well, I would like your own idea of what range means. 
We have had it from their Mr. McCabe. Let us have it from you. 

THE WITNESS: All right. Well, first let us take a range of spirits. 
The range of congeners there is almost zero, because of its method of 


production. As I just said-- 

THE COURT: Well, by almost zero, you mean that you can't smell 
or taste it is that right? 

THE WITNESS: If the distiller has done a good job, true neutral 
spirits are almost odorless and almost tasteless. I can give exact figures 

on those ranges. Aldehydes would be less than one part per hndred 
‘thousand. 

THE COURT: One part of what per hundred thousand? 

THE WITNESS: Any unit you choose to adopt. 

THE COURT: You see, you have got to keep in mind that you are 
talking toa layman. [am notatechnician. I do not know what you are 
talking about unless you tell me what you are talking about. 

THE WITNESS: All right, sir. 

THE COURT: From now on, sort of take it that way, will you? 

THE WITNESS: I will. One part per one hundred thousand means 
one gram per hundred thousand C.C. 

THE COURT: Which means? 

THE WITNESS: Which means per hundred thousand cubic centi- 
meters. Unfortunately, those are metric units. But they are easily 
understood this way. Since in the metric system a cubic centimeter of 
water weighs one gram, then one gram per hundred thousand grams 
means one part per hundred thousand parts in any units you care to desig- 
nate as merely a ratio. Am I making myself clear? 
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resultant material is a potable and palatable material when it leaves the 
barrel. | 

BY MR. STRICKUER: | 

Q. I gather, sir, at least part of what you said, that it does not 
do much good for neutral spirits to be aged because they are low in con- 
geners? A. It does some good but not the type of good that it does 

with whiskey. Distillers have aged neutral spirits. Their prime 
purpose, I think, was not so much the reaction of the congeners but per- 
haps to get a little of the extractive from the previous whiskey that might 
be in the barrel. 

Q. Did I understand you correctly to say that the neutral spirits 
being practically pure and low in congeners, it did very little good to 
age them? A. You did not understand me correctly. I said it does not 
do as much good to age them as to age whiskey. It does some good in 
that they extract the previous congeners of the whiskey that were previ- 





ously soaked in the barrel. In other words, the barrel previously held 


some whiskey. Some congeners are present. 
Q. What do you mean "whiskey?" Low, proof whiskey or just what 
do you mean? A. That is the distiller's choice, whatever whiskey he 
may have previously had in the barrel. It can be whiskey of any type. 
Q. And it actually gets some of the characteristics of the whiskey 
which was in that barrel? A. It soaks them out, sure, it is a part of 
the container. 
Q. And that changes the neutral spirits? A. To a small degree, 
a much smaller degree than aging of the whiskey. 
Q. Neutral spirits are 190° proof, are they not? A. 190° or over. 
Q. And I believe you testified that the industry now distills them 
about 193° or 194°, somewhere in there? A. No, sir, I said 95 to 96 
per cent alcohol, which would be 190 to 192, 194 is very difficult to ob- 
tain if not impossible to obtain, with ordinary distillation methods. 
Q. So the neutral spirits you have been aaa about are distilled 
at 190 to 192° proof? A. 190 to 192. 
Q. 190to 192? A. That is correct. 
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THE COURT: Yes, youare. You are doing very well. 

THE WITNESS: Thank you. Therefore, when I say aldehydes less 
than one part per hundred thousand, it is an exceedingly small amount. 
It is less than one gram per hundred thousand centimeters. 
| Perhaps I can sort of paint a visual picture. There is approxi- 
mately 4,000 c.c. ina gallon. So 100,000 centimeters would be roughly 
25 gallons. One gram is a very tiny amount. There are 454 grams to 
the pound. So if you can visualize 1/454th of a pound in 25 gallons of 
liquid, you can get an idea of the order of magnitude of the aldehydes 
present in the spirits. It is very, very tiny. 


Now esters would be under 5 parts per hundred thousand, prefer- 
ably much lower if a distiller has done a good job. Fusel oil the same, 


under 5 parts per hundred thousand. 
In other words, spirits are bland if regarded as a chemical rather 
‘than a potable entity. It is one of the purest chemicals sold in industrial 
commerce today. It is a very pure term. Now going back to this gentle- 
man's question, since those congeners are almost completely absent, 
there is nothing to react, there are no things to react with one another 
on any of them. 
THE COURT: Nothing to react on what? 
THE WITNESS: On one another. The process of aging means the 
_ reaction of the slow chemical reaction of the congeners upon one another. 
That is why spirits are used in their raw state. But unfortunately, there 
is a drawback. Alcohol itself, by its very nature, has a sharp and pun- 
| gent effect on the palate and raw alcohol, that is, freshly used spirits, 
-when mixed with whiskey to make a spirit blend, results in a raw type of 
product, and that is why the Alcohol Tax Unit permits the addition of two 
and a half per cent blending material. To iron out that rawness and to 
act sort of as a coating and deadener to the tongue, things such as sherry 
wine are added or peach extract, materials of that character. That is 
not permitted in straight whiskeys because, in straight whiskeys which 
have been aged in their entirety, the aging process, the reaction of 
these various congeners with each other irons out these inequalities and the 





119 | 
resultant material is a potable and palatable material when it leaves the 
barrel. 

BY MR. STRICKLER: 
Q. I gather, sir, at least part of what you said, that it does not 
do much good for neutral spirits to be aged because! they are low in con- 
geners? A. It does some good but not the type of good that it does 
with whiskey. Distillers have aged neutral spirits. Their prime 





purpose, I think, was not so much the reaction of the congeners but per- 
haps to get a little of the extractive from the previous whiskey that might 
be in the barrel. 
Q. Did I understand you correctly to say that the neutral spirits 
being practically pure and low in congeners, it did very little good to 
age them? A. You did not understand me correctly, I said it does not 
do as much good to age them as to age whiskey. It does some good in 
that they extract the previous congeners of the whiskey that were previ- 
ously soaked in the barrel. In other words, the barrel previously held 


some whiskey. Some congeners are present. 


Q. What do you mean "whiskey?" Low-proof whiskey or just what 


do you mean? A. That is the distiller's choice, whatever whiskey he 
may have previously had in the barrel. It can be whiskey of any type. 

Q. And it actually gets some of the characteristics of the whiskey 
which was in that barrel? A. It soaks them out, sure, it is a part of 
the container. 

Q. And that changes the neutral spirits? A. To a small degree, 
a much smaller degree than aging of the whiskey. 

Q. Neutral spirits are 190° proof, are they not? A. 190° or over. 

Q. And I believe you testified that the industry now distills them 
about 193° or 194°, somewhere in there? A. No, sir, I said 95 to 96 
per cent alcohol, which would be 190 to 192, 194 is very difficult to ob- 
tain if not impossible to obtain, with ordinary distillation methods. 

Q. So the neutral spirits you have been talking about are distilled 
at 190 to 192° proof? A. 190 to 192. 

Q. 190 to 192? A. That is correct. 
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Q. And the basic distillate of the Embassy Club whiskey we have 
been talking about is distilled between 185 and 188° proof. A. That is 
what has been brought out. 

Q. How much difference is there ina distillate distilled at 188° 
proof and one distilled at 190° proof? A. This happens with so many 

questions of this nature. Exact answers are not possible, and they always 
bring up a previous picture that must be painted and unfortunately I am 
afraid it is a lengthy one again. 
7 Q. If I might interrupt, and maybe make your explanation easier, 
I might ask a further question. A. If you will. 

Q. Is it not a fact that a whiskey distilled at 188° proof is very, 
very similar to a neutral spirit distilled at 190° proof? 

THE COURT: Read that, please? | 

(The reporter read the question as above recorded. ) 

THE WIINESS: Is it permissible to ask a question? 

THE COURT: Yes. 

THE WITNESS: I think you will have to define your concept of 
similarity tome. The English language being what it is, the words con- 
vey different concepts and my concept of similarity may not be the same 

‘as yours. 
BY MR. STRICKLER: 

Q. Ibelieve, sir, you have used the term "similarity" throughout 
‘this testimony and yesterday you testified that certain whiskeys had the 

same general characteristics. A. That is correct. 

Q. I have to ask you to tell us the terms as you understand them, 
sir. A. The term as I understand similarity, would be alcohol having 
: amounts of congeners on the same order of mathematical magnitude as 
each other. 

Q. LIunderstand that. 

THE COURT: You do? 

MR. STRICKLER: For the purpose of my next question, I do, 


: your Honor. 
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BY MR. STRICKLER: 
Q. Now how many or few congeners would a whiskey distilled at 
188° proof have than a whiskey distilled at 190° proof? A. It would not 
have fewer congeners. It would have slightly more congeners. 
THE COURT: But not enough to make any difference, would it? 
THE WITNESS: Depending upon the skill of the distiller and how 
he used his skill. It should be pointed out that the mere raising of the 
proof of the alcohol is not necessarily a measure of the elimination of 
the congeners. The congeners are physically removed from the plates 
and the raising of the pmwof spreads the bands at which these congeners 
exist in the still and facilitate their physical removal. Therefore, in 
addition to raising the proof in the still, the distiller must physically 
remove these congeners as they exist on the plates. Therefore, the con- 
geners will vary depending upon his skill of removal. 
Q. When you get up that high, you are getting into a range of per- 
fection, are you not? A. No, because of the physical nature of 
alcohol, it so happens that in that range above 185° proof, the proof 


changed from plate to plate is very small and a great many plates in 


the still separate even one or two degrees proof. That is not true at the 
lower proofs. So it is possible to have quite a var iance in results even 
with small proof changes. 
Q. Now, in spirit blended whiskey they used the neutral spirits 
over 190° proof? A. That is correct. 





Q. Is it not a fact that the addition of these neutral spirits makes 
the chemical makeup of the blended spirit whiskey fall within the same 
range as the Canadian whiskeys? A. Mathematically, spirit blends 
vary all over the map from 20 per cent whiskey up to 40, 45 per cent 
whiskey. There would be a certain point, a certain ratio of spirits to 
whiskey where mathematically they might fall in that range, yes. 

Q. Now, I believe, sir, we were on that first bottle that was un- 
sealed and I was trying to find out just what comparison you had made 
with that whiskey and I have forgotten now whether I did or not. So, in 
order to keep from going back, I would like to ask you again just what 
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comparison you did make and what the results were. A. Yes. 

THE COURT: You understand--obviously you do--the question? 
I do not. 

MR. STRICKLER: I am back, your Honor, to-- 

THE COURT: I know where you are, but I do not understand your 
question. 

MR. STRICKLER: I will rephrase it, your Honor. 

BY MR. STRICKLER: 

Q. Directing your attention to the first bottle of Embassy Club 
whiskey that you examined, which we have identified-- 

THE COURT: As I recall yesterday, this witness testified that he 


_had three bottles; right. 


THE WITNESS: Yes, your Honor. 
THE COURT: Two of them were sealed and one of them was un- 


: sealed? 


THE WITNESS: Yes, sir. 
THE COURT: Now, let us start from there. 
BY MR. STRICKLER: 

Q. Now, with regard to the bottle that was unsealed, what taste 
tests did you make on that, how were the tests performed and what were 
your results? A. Three glasses were given to me, each containing a 
sample of the three bottles of whiskey under test, person giving the 

giving the samples to me. I had seen bottles on the table. I 
turned my back. I did not see him pour from those bottles into the 
glasses. Obviously, that would have invalidated the test. But I believe 
that I was certainly correct in assuming he poured from those three 


bottles into those glasses. 


Q. That is whatI mean. You are assuming that? A. Yes, sir. 
Q. You are not testifying from your own knowledge facts known to 


you? 


THE COURT: Well, he says no. 
MR. STRICKLER: Very well, your Honor. 
BY MR. STRICKLER: 
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Q. Now, apparently, other tests were conducted in the same man- 
ner as this first one? A. Yes. 

Q. Was the method used the same? A. Yes. 

Q. Were they on the same basis or on a different basis, sir? 

A. They were on different bases at different times. 

Q. And the same person gave you the tests? A. No, on two 
occasions it was Mr. Stewart and on one occasion it was Mr. McCabe, 
himself. 

Q. And how far apart were these two tests, these latter two tests, 
sir? A. Your order is not correct. The one with the unsealed bottle 
was the middle test. The total span of the three tests--I do not remember 
the exact dates, it was over a span of approximately four months. 

THE COURT: Four months? 

THE WITNESS: Yes, sir. 

THE COURT: On approximately how many occasions would you 
say? 

THE WITNESS: Three separate occasions. One test on each oc- 
casion. 

BY MR. STRICKLER: 

Q. What were your results and conclusions of the first test you 
took with regard to the sealed bottle? A. The same as I have just de- 
scribed for the other test. 

Q. And does that follow with the third test as well? A. Yes, sir. 

Q. And on these two tests with sealed bottles, did you use different 
Canadian brands of whiskey? A. No. The tests on those occasions were 


always with the same brands. 


Q. On all three occasions did you use the same brands? A. That 


is right. 
THE COURT: Let me be clear about that. Those brands were? 

THE WITNESS: Hiram Walker's Canadian Club, Continental's 
Embassy Club and Seagram's VO. 
BY MR. STRICKLER: | 
Q. And you testified yesterday that they had the same general 
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characteristics? A. That is correct. 
: Q. You did not find this product identical to any? A. No. 

Q. Wouldn't it be a fact, sir, from your experience, that the 
Embassy Club samples that you tasted would have the same general 
characteristics as light-bodied American spirit blends? A. Definitely 
not. Definitely not. Quite definitely. 

THE COURT: In what respect ? 

) THE WITNESS: In American spirit blends, the most common 
observation, the thing that hits you first when you open the bottle is the 
odor or aroma. You get the background of the sherry wine or the thing 
that has been added, the additional material that has been added to make 
the spirit blend, an aroma that is consistently absent from straight 

. whiskey because it is not used in straight whiskeys. 

BY MR. STRICKLER: 

. Q. Would the chemical composition be similar? A. Of which ma- 
terial, sir? We have spoken of several materials. 

Q. Of the spirit blends in the Embassy Club. A. No, they would 
not be because the Embassy Club, having been aged in used cooperage, 
would have little total solids, whereas spirit blends in general--there 
may be specific exceptions but a general characteristic is a high per- 
centage of total solids because of the addition of these blending agents, 
_in other words, wines and things have lots of solid material. 

; Q. Now the two points in the manufacturing process that distinguish 
this 185 to 188° proof whiskey and its subsequent treatment is the proof 
of distillation and the method of storage. I take it that would be your 
testimony? A. Distinguished from what, sir? 

Q. From the American whiskeys. A. That is correct with one 
exception. Corn whiskey is also stored in the same method as this one. 
In that way it resembles it. 

Q. And corn whiskey is distilled under 160°? A. Yes. There is 
one point of difference and one point of similarity. 

Q. Now, does the fact necessarily follow that in any whiskey in 
_ which these two variants from the American product, from the American- 
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271 type whiskeys, are present, would taste like Canadian whiskey or 
be like Canadian whiskey? A. I do not believe I understand your ques- 


tion, sir. Would you repeat it, please? | 
Q. I think we find two, may I say, common denominators of dif- 
ference between the type of whiskey described in Paragraph 7 of the com- 
plaint and the normal American whiskey. Now my question is, with those 
two common denominators present in a whiskey, does it necessarily fol- 
low that the taste of that whiskey will be the same or similar to Canadian? 
A. I still do not understand the question. What are the two common 
denominators of difference? 
Q. I believe the testimony here has been that the distillation proof 
being over 160° makes for a lighter-bodied whiskey and different from 
the normal American whiskey. A. Yes, sir. | 
Q. Do you agree that that is one significant difference? A. That 
is a difference. It is not a common denominator. It is a difference. 
Q. A little difference? A. Right. 
Q. The second difference, and I believe you testified to this yes- 
terday, the second difference is the method of storage? A. Yes. 
272 Q. Now those are the two differences between the Embassy Club 
distillate in issue in this case and the normal American whiskeys? 





A. And the conventional. | 

Q. The conventional American whiskeys? A. Yes. 

Q. Now my question is, does it necessarily follow that in every 
whiskey where those two differences are present, that that whiskey will 
taste something between Canadian Club and VO? A.| The probability is 
that it will but it does not necessarily follow 100 per cent but the proba- 
bility is strongly in its favor that it will. They are the two most impor- 
tant foundation stones for making it taste like it. 

Q. Now this same product could still be light+bodied and be dis- 
tilled, we will say, instead of 185 to 188°, it could be distilled at 165 
or 170° and be light-bodied, could it not? A. It is a question of degree. 


By comparison with American bourbon, yes, it would be light bodied. 
It would be lighter bodied than American bourbon. By comparison with 
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‘your answer as to the firms you worked for in Canada and I would like 
to make that clear in the event that Idid. You said that you had worked 
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line of inquiry is permissive? 
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‘Canadian or Embassy Club, it would be slightly heavier-bodied but still 


I think the American palate would define it as probably light-bodied. 
Q. LIbelieve, sir, I may have interrupted your line of questioning, 


for some time for Seagrams and visited there? A. Yes, sir. 
Q. And then were there any other firms you worked for besides 


Seagrams? A. No, but I visited others. 


Q. And during your visits in Canada to other distilleries you have 


found that they make American type whiskeys, bourbons and ryes, have 


you not, sir? A. No. 
Q. Are you not familiar with the fact in your experience in this 
industry that Canada makes American-type bourbons and ryes? A. They 


_make low-proof distillates, Mr. Strickler. They do not in present prac- 
tice call them bourbon or rye. 


Q. And are they not imported into this country as American-type 
whiskey, sir? A. At the present time? 

Q. Yes, sir. 

THE COURT: Justa moment, sir. Tell me, if you will, why this 


MR. STRICKLER: Your Honor, I believe the witness testified that 
the vast bulk of whiskey made in Canada was stored in reused cooperage. 


_ Now I want to show by this witness that they make a heavy-bodied product 


which is imported into the United States under our regulations. 
THE COURT: So what? 
MR. STRICKLER: And it is stored in new charred oak cooperage. 
THE COURT: So what difference does it make? 
MR. STRICKLER: It goes to the reasonableness of the regulations, 
your Honor. I mean, the regulations have been set up for standards of 


_ identity to try to cover the various possibilities and variances that may 
arise in anything that is foreseeable under these regulations and we feel 


that all goes to the reasonableness of the regulations. 
THE COURT: All right. I will hear it. 


wate —aet dais Sues 
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BY MR. STRICKLER: 

Q. You do know they do make heavy-bodied whiskeys stored in 
new charred oak barrels in Canada for export to the United States? 

A. Iwill answer a certain part of that question because I believe that 
the last phrase alters it slightly. They make an-- 

THE COURT: What gives you trouble with the question? 

THE WITNESS: Ina sense it is sort of self-contradictory. 

THE COURT: Read the question. 

(The Reporter read the pending question as previously 
recorded. ) 

THE COURT: Now what gives you trouble with that? 

THE WITNESS: They make a low proof distillate similar to what 
we call whiskey which they call first-run product or flavoring material 
which may or may not be stored in used cooperage depending upon the 
whim or desire of the distiller. During prohibition days in this country 
for obvious reasons, they made low-proof distillate which they called, 
bourbon and rye, and it was exported from Canada. 

THE COURT: Go ahead. 

THE WITNESS: I can only go that far without making an embarras- 
sing statement. It was exported from Canada and evantually found its 
way to this country. Let us put it that way. 

THE COURT: How did you put it? 

THE WITNESS: It was exported from Canada and eventually found 

its way to this country. 

THE COURT: Well, what embarrasses you about that? 

MR. DONOHUE: It was during prohibition days, your Honor. It 
was illegal. 

THE COURT: That is what I suspected, watch does not embarrass 
me at all, incidentally. 

MR. DONOHUE: Iam afraid I had some of it, your Honor. 

THE COURT: Well, I think maybe I could have had myself. I, 


of course, do not remember. But answer the question, Mr. Witness, in 
| 





your own fashion, but fully. 
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| THE WITNESS: All right, sir. The answer to the question is this: 
To my knowledge at one time Canada did make American-type bourbons 
and ryes and exported them. Whether they do so today of my personal 
knowledge I do not know. 
BY MR. STRICKLER: 

@. When was the last time you knew of it, sir? A. I know of it 
only by hearsay since my first visit to Canada was after the repeal of 
prohibition in this country. 

Q. During the time that you worked for Seagrams as a consultant 
and specialist up there, didn't you know or is it not a fact that they were 
exporting to America American-type whiskeys designated American- 

7 type bourbon or American-type rye? A. That could well be. 


That would be low-proof distillate which they call flavoring material of 
which I just spoke. 
THE COURT: The question is not that. Will you read it. 


(The Reporter read the pending question as above recorded. ) 
THE WITNESS: I do not know that of my own knowledge. 
ae a BS aK * 
MR. DONOHUE: The Federal Labeling and Advertising of Dis- 
tilled Spirits, Regulation 125, and I think we have a stipulation with 
counsel that we may read such portions of the regulations as we 
wish. I want to read the definition of Neutral Spirits from the American 
regulations. 
"Neutral Spirits or alcohol are distilled spirits 
distilled from any material at or above 190° proof." 
I would also like to read the definition from the Federal Alcohol Adminis- 
tration Regulations of whiskey: 
"Whiskey is alcoholic distillate from a fermented 
mash of grain distilled at less than 190° proof in such 
manner that the distillate possesses the taste, aroma 


and characteristics generally attributed to whiskey." 
x * * * * 
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EDWARD McNALLY 
was called as a witness by counsel for the Plaintiff and, having been duly 
Sworn, was examined andtestified as follows: | 
DIRECT EXAMINATION 
By MR. DONOHUE: | 
Q. What is your full name, Mr. McNally? A. Edward McNally. 
279 Q. And where do you live, sir? A. At present I live ina small 





town in Canada called Prescott. 
Q. Called what? A. Prescott. 
Q. Prescott? A. Yes. 
Q. And in what Province of Canada is Prescott located? A. 
Ontario. | 
Q. Are you now employed, Mr. McNally? A.) No, not gainfully. 
Q. I missed the answer. | 
THE COURT: He said not gainfully, like me. | 
THE WITNESS: Well, I work for a philanthropic institution. 
THE COURT: You work for a philanthropic institution? 
THE WITNESS: Yes, free, gratis, you know. | 
BY MR. DONOHUE: 
Q. Prior to the time when you engaged in philanthropic activities 
and when you were gainfully employed, by whom were you employed, 
| Mr. McNally? A. The Government of Canada. | 
Q. And when did you first begin your employment with the 
Canadian Government? A. In January, 1913. : 
| 280 Q. And when did you retire from the Canadian Government? A. 
In January, 1949. | 
Q. Now, in the period of years from 1913--or let me ask you 
this: What was your first employment in 1913 with the Canadian Govern- 
ment? A. I was an excise officer at a distillery. | 
Q. And when you retired in 1949, what was your then position with 
the Canadian Government? A. I was the director for Canada of the 
Excise Division of the Duty Branch. 


Q. Now, in your first employment in 1913 as an excise man ata 
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distillery, at what distillery were you employed by the Canadian Gov- 
ernment? A. It was called Wiser Distillery Limited. 

THE COURT: How do you spell that, sir? 

THE WITNESS: W-i-s-e-r. 

BY MR. DONOHUE: 
| Q. And where was the Wiser Distillery, Limited located? 
A. Prescott. 

Q. And that is where you now live? A. Yes, sir. 

Q. How long did you remain employed for the Canadian Govern- 
ment at the Wiser Distillery? A. Until 1920. 

Q. And where were you then assigned? A. Well, I was assigned 
to a small town in Quebec called Berghierville. 

Q. Would you spell that for the Reporter? A. B-e-r-g-h-i-e-r- 
v-i-l-l-e. 

Q. And were you there at a distillery? A. Yes, sir, Melcher's 
Distillery, M-e-l-c-h-e-r's. 

Q. And how long did you remain there? A. I was there only for 
about 8 or 9 months because Fleischmann had taken over that distillery 
to make yeast. 

Q. And where were you transferred to from that assignment? 

A. Iwas sent to another town, St. Hyacinthe. S-t. H-y-a-c-i-n-t-h-e. 


It is in Hyacinthe, Quebec, to open a distillery there. 


Q. Do you recall the name of the distillery? A. It was called the 
Consolidated Distilleries Limited. It was the St. Hyacinthe Distillery 
and they renamed it after I came there. 

Q. How long did you remain at the St. Hyacinthe Distillery? 

A. From 1921 to the spring of 1925. 

Q. Where were you then assigned, sir? A. I was assigned to 
oversee the erection of the Distillers Corporation of Ville LaSalle which 
is now known as the Seagram's Plant. 

Q. How long did you remain at Ville LaSalle? A. 1925 to 1930 and 
1931 to 1933. 

Q. Did there come a time when you were assigned to the Hiram 


oe 





283 








131 | 
Walker Distillery at Walkersville, Ontario? A. I was there 19 months 
in that interval. 

Q. And in 1942 what happened in your experience? A. I was 
ordered to Ottawa to take over the supervision of all the Canadian duty 
branches. 

Q. You became-- 

THE COURT: Canadian? 

THE WITNESS: Duty Branch. We have in Canada a Tax anda 
Duty. I was Duty. 

BY MR. DONOHUE: 

Q. Then in 1942 you became the Director of Excise Duties for the 
Dominion of Canada? A. The title was not that. 

Q. What was the title, Mr. McNally? A. Dominion Inspector of 
Excise Duty. 

Q. And you continued in that capacity until your retirement in 
1949? A. Yes, sir. 

Q. Now, during the long period of years when you were working 
as the Excise Officer of the Canadian Government in the varying distil- 
leries you have described, did you have an opportunity to determine the 
proof at which whiskey came off the still in the Canadian distilleries at 
which you were assigned, or to which you were assigned? A. That was 
part of my duty. 

Q. It was a part of your duty to determine that proof, was it not, 
sir? A. Yes, sir. 

Q. And what means or method did you use to determine the proof? 
A. We determined it by a hydrometer which gave us the specific gravity. 

Q. Now, at what point was the distillate taken off the still during 
your long experience in Canada, at what proof? A. In Wiser's it was 
about 65.6 up to 66, but in the larger, more up-to-date distilleries it 
ran as high as 68, 192 American. 

THE COURT: Ido not see how this helps me. 

MR. DONOHUE: The issue as we see it, if it please the Court, is 
that we here in the United States are distilling a whiskey which differs 
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from the American-type whiskeys in that it is distilled at over 160° 
‘proof, our evidence being thus far that it is distilled at about 188° proof. 
284 That whiskey, when distilled, is then aged by the process of 

barreling in reused cooperage or barrels, and that thereafter for six 
years, it is bottled. When so bottled, we were informed by the Depart- 
ment of the Treasury that in labeling that bottle, we would not be per- 
mitted to say "This Whiskey is 4 years old," or that it was 6 years old, 
but must label it by stating, ''This Whiskey Was Stored 4 Years or 6 
Years in Reused Barrels." ; 

We sought to enjoin the Alcohol Tax Unit from enforcing this regu- 


lation by alleging that it was rank discrimination to require us to label 


our whiskey thusly when Canadian whiskey, sold in the United States, 
Similar to the whiskey we make here is entitled to bear the label "This 
Whiskey is 6 Years Old." 
| We, therefore, are establishing, and the purpose of this proof is 
to establish, that the whiskey in question which Mr. Strickler has refer- 
red to as Paragraph 7 Whiskey, the over 160° proof reused cooperage 
‘whiskey is similar to Canadian whiskey and we will establish by this and 
other witnesses that the typical Canadian practice in the manufacture of 
whiskey is to distill the mash above 160° proof and to store it in reused 
barrels. 
THE COURT: You do not object, do you? 
MR. STRICKLER: Your Honor, I stated in my opening statement, 
I think, ultimately this is a mere legal problem we have here. I felt that 
when I made my motion to dismiss. I do not want to object to this line 
of questioning because the Court upstairs has said that there is a ques- 
tion of fact here, but I do think that ultimately it is merely a legal problem. 
| MR. DONOHUE: I may briefly read to your Honor a few lines from 
the Court of Appeals Opinion-- 
THE COURT: No, I will hear the witness. Gentlemen, for your 
guidance, I will have to recess today at twelve o'clock. 
BY MR. DONOHUE: 
Q. Mr. McNally, you testified that at Wiser's it was taken off at 








¥ 133 
65. 6 to 66 proof, did you say, but that the practice in the other distilleries 


was at 68° proof? A. Up to that point, yes. 

Q. Upto that point. A. But also over 65. 

Q. Also over 65? A. Except when they made their flavors, of 
course. 

THE COURT: Now I do not know what that means. 

MR. DONOHUE: What was the last statement? 

THE COURT: "Except when they made their flavors, of course." 

286 BY MR. DONOHUE: 

Q. What do you mean by their flavors ? A. They are allowed 
in Canada to add flavors up to 10 per cent and they make them from a 
low distillate to give body to their product. 

MR. DONOHUE: Does your Honor understand the answer? 

THE COURT: Yes, sir. 

BY MR. DONOHUE: 

Q. What you are talking about is the mash distillation now, and you 
said it is always above 65? A. 90 per cent of it, 95, maybe more. 

Q. Would you translate the 65° proof Canadian into American 
proof for us? A. 188.5 

THE COURT: Now what does that mean, as compared with-- 

THE WITNESS: As compared, sir, with the Canadian-- 

THE COURT: You say 188. 5? 

THE WITNESS: American. 

THE COURT: American? 

THE WITNESS: Yes. 

THE COURT: Proof? 

THE WITNESS: Proof. 

THE COURT: Which compared with Canadian-- 

287 THE WITNESS: 65° proof. Probably your Honor, absolute alcohol 
is 175 as against your schedule of 200, so there is that variance in de- 
gree on your scales. 

THE COURT: That, apparently, would be a matter of mathematics, 
would it not? 
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MR. DONOHUE: Yes. 

THE COURT: Well, I am asking you. 

MR. DONOHUE: Yes, your Honor. The Canadian scale is different 


from the American scale, if it please your Honor, and I am asking the P 
witness to relate first as to what the proof is in the Canadian scale and «. 
then to relate it to the American scale. ° 
THE COURT: Right, which he has done. ma 

MR. DONOHUE: Which he has done, yes, your Honor. ] 

BY MR. DONOHUE: y 


Q. Now, after the distillation has been taken off the still, are you E 
familiar with the method whereby the distilled product is aged in Canada? é 
A. The original? +. 

Q. Yes, sir. A. Itis aged in what we call locked closed re- 
ceivers by a specific gravity instrument, a hydrometer on scales. 

288 Q. Is it put in barrels? A. After reduction. 

THE COURT: What does that mean? 

THE WITNESS: Reduced to a ground proof strength, sir, 
barrel proof strength. < 

BY MR. DONOHUE: 

Q. And it is reduced to barrel proof strength by the adding of dis- ~ 
tilled water? <A. Yes. 

Q. After it is reduced to barrel strength by the addition of dis- 
tilled water, is it then placed in barrels? A. Yes, sir. 

Q. Do you know from your experience in the Canadian distilleries A 


whether or not the barrels are used over and over again? <A. If neces- 
sary. 

Q. What do you mean by "if necessary"? A. Well, if they had oa 
hot enough reused barrels to take the product of one day, why they had ©, 


to use new ones. 
THE COURT: What is the custom, sir? 
THE WITNESS: The custom is to use barrels over again. 
BY MR. DONOHUE: * 
Q. And is it the custom in Canada, Mr. McNally, when the whiskey 2 





+ 135 


> is reduced for barreling purposes, to put it for aging purposes in new 
“A or reused barrels? A. That is the distiller's prclens The Canadian 
aa Government has no control of cooperage. | 

ae 289 THE COURT: Do you know what the comcns practice is? 

B THE WITNESS: Yes, sir. 

~ i THE COURT: What is it? | 

« THE WITNESS: The customary practice is to,}use as many of the 


reused barrels as possible and if the production is too heavy, they put 


it in new cooperage. We never paid any attention to that, sir. 
THE COURT: Well, would you know what the practice is? I mean, 
I would say custontary practice would stay pretty much that way. Do 


| you know whether it is more likely, let us say, or was at that time that 


we are talking about, it was more likely that it would be used cooperage, 


>| used barrels or more likely that it would be put into new barrels, charred? 


THE WITNESS: In Wiser's Distillery-- 


THE COURT: Do you have an opinion about that? 


THE WITNESS: Yes. 
THE COURT: Based upon knowledge. 
THE WITNESS: Yes. 


Pai THE COURT: All right, what is your opinion? 
THE WITNESS: But I would have to qualify it | 


290 THE COURT: That is all right. 


somewhat. 


THE WITNESS: In Wiser's Distillery, we never used new cooper- 


they had to buy new wood. That is understandable. 


age. It was all reused cooperage. But when I opened the distillery for 
Ville LaSalle, it was a new concern and as they were heavy producers, 
‘But after their 


ne heavy shipments of liquor in the course of two years which we permit, 
then they reused that cooperage to put in their product that they were 
v distilling every day, so that eventually, when their warehouses were 


all filled, they would not necessarily have to buy new wood at a high price 


when they had the used wood convenient for their wood use. 





BY MR. DONOHUE: 


| Q. Would you say, Mr. McNally, in the Canadian practice, new 
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wood is used only where the reused barrels are not available and ob- | 
tainable? A. I would think so. 

* * * * * xe 

291 Q. Mr. McNally, are Canadian whiskeys frequently sold unblended / 
without the addition of any low-proof distillate? A. In Canada I would a 
say yes. 

Q. What happens to the Canadian whiskey which is exported for 
consumption by the American market? 

THE COURT: What do you mean by that, what happens to it? It 
is consumed I daresay. - 
: MR. DONOHUE: I think that is probably true, but the witness has 
just testified that Canadian whiskeys are frequently sold in Canada un- 
blended without the addition of any low distillate whiskey. I am asking . 
him now if there is any difference in the Canadian whiskey which is 7 
made in Canada but exported to the United States from the blending point { 
of view? 
| THE COURT: That is not what you asked him before. 

MR. DONOHUE: I have sort of made the question conform-- 

THE COURT: Do you understand ? 

THE WITNESS: I think so. al 

THE COURT: What is your answer, Mr. McNally? 

THE WITNESS: I would say that the taste of the American Public 
is considered when the Canadian distiller wishes to export to the states. 


The taste here seems to be a little heavier, he would probably add some a 
low-type distillate to it. In fact, they did, in my time at the distillery. » 

292 BY MR. DONOHUE: 
Q. The low-type distillate that would be added would be about what at 


percentage? A. 2 to 8 per cent. 
Q. 2to 8 per cent? A. We permit 10 in Canada. 
Q. 10 is the maximum permitted by law? A. Yes, sir, it has to 
be two years old. : pe 
THE COURT: Ido not follow that. “ 
MR. DONOHUE: He said in exporting to the United States because : 


e 
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of the difference in taste, they add 2 to 8 per cent of low-proof distillate 
to, as he said, make it a heavier whiskey, but that the maximum that 
would be permitted to be added by law-- 

THE COURT: Would be 10. 

MR. DONOHUE: 10 per cent, yes, your Honor. I have no fur- 
ther questions. 

THE WITNESS: It must be two years old. 

BY MR. DONOHUE: 

Q. Do you know how that low-proof distillate is aged? A. The 

same way as the high proof. 

Q. By that you mean what, sir, the same way? A. Either used 
barrels or recoopered barrels or new barrels or whichever the distiller 
has. 

MR. DONOHUE: You may have the witness. 

* + *K x XK x 

CROSS EXAMINATION 
BY MR. STRICKLER: 

Q. Did you give testimony, sir, as to the distillation proof of the 
heavy-bodied ingredient of Canadian whiskeys? A. No, I was not asked 
that. 

Q. What is the proof at which that heavy-bodied ingredient is dis- 
tilled, if you know? A. I think 30 to 35 Canadian. 

Q. Can you change that into the American proof? A. If I had 
the table in front of me. 

MR. DONOHUE: Do you have the table with you? 

THE WITNESS: I cannot remember it. 

MR. GOLDSTEIN: This is a conversion table, your Honor. 

THE COURT: Ido not know what you are handing him, Mr. Gold- 
stein. 

MR. GOLDSTEIN: I said this is a conversion table. 

THE COURT: If the witness has something on a bench back there 
that he needs or could use, he may get it. | 

MR. DONOHUE: Iask your Honor's permission to hand the witness 
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what is termed "Alcoholmetric Tables"' By Thorpe, which apparently 
are conversion tables. 
THE COURT: What is that? That does not mean a thing to me. 
THE WITNESS: It shows the difference between Canadian and 
American proof. 


THE COURT: You have got in your hand, Mr. Donohue--I am speak- 


ing now for the record, of course--you have in your hand a booklet, a 

bound smali volume. 

__ MR. DONOHUE: Your Honor-- 

THE COURT: What is it? 

MR. DONOHUE: It is a booklet titled "Alcoholmetric Tables." 

THE COURT: Printed by or issued by or published by-- 

MR. DONOHUE: By Longsman Green and Company, 39 Paternoster 
Row, London. 

THE COURT: Mr. McNally, that apparently has some significance 
to you, does it not? 

THE WITNESS: Yes, sir. 

THE COURT: What is that? 

THE WITNESS: Instead of my trying to remember the difference 
between Canadian proof and American proof, I wanted to have recourse 
to that table to answer the question. 

THE COURT: And that is the table that you used before you were 
retired, and the table refreshes your recollection, is that right? 

THE WITNESS: Right. 

THE COURT: You may use it. 

THE WITNESS: What was the question? 

BY MR. STRICKLER: 

Q. What is the conversion proof of the heavy-bodied component of 
Canadian whiskey? A. I said it was 30 to 35. 

THE COURT: Ido not understand that. You gentlemen are being 
very kind to me and I thank you for it, but it is not helping me. The re- 

spect in which you are being kind is that you are assuming that I 

know some things that I do not know, both of you, Mr. Donohue and you 
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| as well. Don't take anything for granted. 
MR. STRICKLER: All right, your Honor. | 
THE COURT: Let us assume that I do not know from nothing which 
is probably fairly accurate as a matter of fact. | 
mei 3 BY MR. STRICKLER: 
Q. Mr. McNally, Canadian whiskeys using the term within the 
a meaning of our regulations, you are familiar with our definition of Canadian 
| whiskeys? A. Well, I have read it, yes, sir. 
Q. I mean, as distinguishing it, the Canadian whiskeys as we know 
them, from the heavy-bodied Canadian whiskeys that are exported to this 
country? A. Yes, the type. | 
a Q. Now Canadian whiskeys, I believe you have testified are made 
up of a whiskey the American proof of which is 188.5? A. And upward. 
Q. And upward in some other whiskey. A. Not necessarily but 
probably. ! 
Q. Probably. Now with regard to the other whiskey, that is a 
heavy-bodied whiskey, is it not? A. Well, it is distilled at a lower 











fe proof, yes. | 
297 Q. What proof is that whiskey distilled at? A; American? 
yo Q. American proof, yes. 


THE COURT: I did not get that answer. 
MR. STRICKLER: He said American Proof, a sort of question 
mark, your Honor. | 
THE COURT: That does not mean much to me, What do you mean 


< by that, sir? | 
THE WITNESS: These tables are conversion tables. As I said 


- once, that our scale is 175 while yours is 200. Necessarily, if I say 50, 





it must mean pretty near 60 to you, isn't that true? | 
ig THE COURT: I would rather agree with that. 
THE WITNESS: These tables, instead of my remembering them, 
these tables will refresh my memory as to what your equivalent proof is 
mi to our proof when it is taken off the stills. Is that the question you are 
. after? | 








298 


299 


140 
BY MR. STRICKLER: 

Q. That is whatI want, yes, sir. A. Well, 30 over proof 
Canadian is equivale nt of 148.5 at 60° Farenheit, and 35 would be equiva- 
lent to 154 at the same temperature of 60°. 

Q. Now have you had enough experience in these distilleries to 
know which or what type of cooperage the distiller will store each kind 
of whiskey that he makes in? A. I never paid any attention to it. We 
do not restrict the distiller to any type of cooperage. 

Q. Then it is your testimony that you are not familiar with the type 
of cooperage that a Canadian distiller would select to store various types 
of whiskeys in? A. I think that is a fair question. I do not think that I 
am familiar with what he put any type in. He could use reused barrels 
for them ali or he could use new barrels if he wished. 

Q. Sometimes recharred barrels? A. Well, any experience I 
have had there was very little barrels recharred in distilleries. 

ae % ae ae * - 

ASHLEY LUNHAM 
was called as a witness by counsel for the Plaintiff and, having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONOHUE: 
: Q. Would you state your full name, please, sir. A. Ashley 
Lunham. 

Q. Will you spell your last name, please? A. L-u-n-h-a-m. 

Q. Where do you live, sir? A. Minden, Ontario. It is a small 
town. 


THE COURT: How do you spell that? 
THE WITNESS: M-i-n-d-e-n. 
BY MR. DONOHUE: 
Q. Are you now employed, sir? A. No, sir. 
Q. When did you retire? A. December 14, 1953. 
Q. And at the time of your retirement, what was your occupation? 
A. Iwas Chief Excise Officer in Goodherham and Worts in Toronto. 
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THE COURT: How do you spell that, please? 
“4 THE WITNESS: G-o-o0-d-h-e-r-h-a-m; W-o-r-t-s. 

BY MR. DONOHUE: } 
Q. How long had you been an excise officer for the Canadian 
~ Government? <A. From 1927 to 1953. 
300 Q. During the years that you were so employed, at what 





















» distilleries were you stationed or assigned? 

THE COURT: What does excise officer mean in Canada or what 

did it mean while you were in service there? 

THE WITNESS: An excise officer in distilleries, your Honor, is 
; an officer who supervises the manufacture of whiskeys if they are manu- 
“ facturing, and the barreling of such and the aging and making out the 
proper records, and if they are bottling, why he supervises the bottling, 
also to see that the properly aged spirits go into the bottles. And, 
finally, when they are shipping out the bottles which are put into cases, 
collecting the duty before they go out the door, and also have the distiller 
make the proper entries for duty. 

BY MR. DONOHUE: 

Q. You are a kind of tax collector, are you not, sir? A. Absolutely 
That is in the end. 

Q. Over the years in which you served as an excise officer for the 
Canadian Government, to what distilleries were you assigned? A. The 
first one was at Groodherham & Worts in a junior capacity for three years, 
| 1927 to the end of 1929. Then on to--I was at Walkers for a few months. 

x 301 Q. Was that at Walkersville, Hiram Walker? A. That is right. 





Q. And to what other distilleries were you assigned? A. Then I 
> was at Dunrobin Distillery Corporation, Grimsby, Ontario for three years, 
| 1930 to 1933 and from then on, three years atW & A. Gilbey Distillery, 
i Limited, in Toronto from 1933 to 1936, and then from 1936 to 1953 back 





to Groodherham & Worts as Chief Excise Officer. 
: Q. Is there any relationship between Groodherham & Worts and 
oe the Hiram Walker Company? A. I believe they area subsidiary. 

Q. A subsidiary? 
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THE COURT: Well, which is it? Groodherham & Worts? 
BY MR. DONOHUE: 

Q. Which is the subsidiary of which? A. Walkers I suppose 
would say that Groodherham & Worts was their subsidiary. 
| Q. Groodherham & Worts was the subsidiary of Hiram Walker? 
A. That is correct. 

Q. Now was it a part of your responsibility while so assigned to 
these various distilleries to record the proof of spirits as they came off 
the still. A. That was one of the jobs--that was the first job after dis- 
tillation was accomplished during the day, to test and record the amount 

of proofed gallonage that was made from the previous day. 


Q. From your experience in the Canadian distilleries, at what 
proof was it the practice for the distillate to come off the still? A. In 
the last twenty years we did test about 65 or over to 69 which in American 


terms means 185° to 189. 

Q. Now over the years of your experience in Canadian distilleries, 
did you have an opportunity to observe the kind of barrels that were used 
for the storing of whiskeys? A. Well, they were barrels that were used 
more or less, reused, I would say, off and on, more than once. 

Q. Do you know whether it was the custom to use the barrels over 
and over again? A. Well, I have seen that done. 

Q. And what is the common practice with respect to the use of new 
as compared to reused barrels? A. Well, I would say as far as my 
experience is concerned, that whatever barrel was available at the time 
was used. 

MR. DONOHUE: I have no further questions of the witness, if it 
please the Court. 

THE COURT: Cross-examine. 

CROSS EXAMINATION 
BY MR. STRICKLER: 

Q. Mr. Lunham, you say that you, as part of your duties, super- 
vised the manufacture of barreling and everything of Canadian whiskey? 
A. Yes, sir. 
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Q. Does that mean that you told the distiller how to do it and 
what to do, or that you observed the process as they were done by the 
distiller? A. We did not tell the distiller at all. We observed what he 
did. 

Q. And there was no direction by you of how he should do a par- 
ticular product? A. No, not at all. 

Q. Now, you state that one of your responsibilities was to record 
the proof of distillation of certain alcoholic products. After the time that 
you recorded that proof, did you follow that particular product into the 
bottle so that you knew what became of it? A. We did, yes. 

Q. You have also testified that the proof of distillation that you 
saw in these plants that you were in was 185 to 189° proof American? 

A. That is during the last twenty years. 

Q. You have not seen any distilled at a lower proof in any of those 
Canadian plants in the last twenty years, sir? <A. No, I have not. 

Q. It has all been at that? A. At that strength, yes. 

Q. And what plants does that include? <A. Well, that includes 
primarily Groodherham & Worts. 

Q. And what brand of product do they put out? A. They put out 
principally Regent, Coronation--I have forgotten the other names. There 
are two of them anyway. | 

Q. Are they exported to the United States? A. No. 

THE COURT: You say no? | 

THE WITNESS: No. | 

MR. STRICKLER: I think I have no further questions, your Honor. 

MR. DONOHUE: Thank you very much, Mr. Lunham. Mr. Hay- 
ward. 

Thereupon 
FRANK HAYWARD | 
was called as a witness by counsel for the Plaintiff and, having been 
duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. DONOHUE: 
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Q. What is your full name? A. Frank Hayward. 

THE COURT: How do you spell your last name, sir? 

THE WITNESS: H-a-y-w-a-r-d. 

BY MR. DONOHUE: 

Q. And where do you live, sir? A. At Niagara-on-the-Lake, 
Ontario, Canada. 

Q. Are you now retired? A. Yes. 

Q. Prior to your retirement what was your employment? A. I 
was with the Canadian Government as a special excise man. 

Q. Asa special excise what, sir? A. Special excise man. That 


was the title. 


Q. And, during what period of time were you so employed by the 
Government of Canada? A. From February, 1928 until September of 
this year. 

Q. You retired just September of this year? A. Yes, sir. 

Q. During the period of your employment as an excise man by the 

_ Canadian Government, to what Canadian distilleries were you assigned? 

A. Iwas at the Commercial Alcohols, Campbell's Distillery, 
Meaghers Brothers Distillery, and what is now known as Seagram's Dis- 
tillery in Montreal. 

3 Q. That was a what is known as Ville LaSalle? A. Yes, Ville 
LaSalle. 

Q. Now, during the term of your experience with these Canadian 
distilleries, did you observe the proof at which the distillate came off 
the still? A. The Canadian strength at 65 O. P. up to 68 or 69 and the 
U. S. that was approximately 185 to 189. 

Q. Now did you observe the barreling process in Canada? A. Yes. 

Q. What kind of barrels were commonly employed? A. Charred 
oak barrels. 

; Q. And were they used over and over again? A. Yes. 

Q. In the period of time that you were in the Canadian distilleries, 
would you say that you saw more old barrels used again than new barrels, 
or what is the truth of the matter? A. Yes, I saw more old barrels used 
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than new ones. 
MR. DONOHUE: I have no further questions, if your Honor please. 
CROSS EXAMINATION 
BY MR. STRICKLER: 

Q. Dol pronounce your name correctly when I say Mr. Harwood? 
A. No, H-a-y-w-a-r-d. | 

Q. And you were a special excise officer in what plant, sir? 
A. In the Commercial Alcohols, Campbells Distillery and Meaghers 
Brothers Distillery. 
Q. While you were in these plants was it your duty in behalf of 








the Canadian Government to observe the distillation so that, for tax 
purposes, you would know what tax there was to collect on these whis- 
keys? A. A. Well, we had to take a severe test of what the distiller 
produced to charge on his books, and the distiller had then to account 
for that product by various methods, not necessarily duty nor tax. 

Q. You have just testified that the products that you saw distilled 
in these plants in Canada were distilled at an American proof of 185 to 
189°? A. Yes. : 

Q. Did you ever see any distilled at a lesser proof? A. No. 

Q. And those products, are the products generally consumed in 
Canada made from the produce of 185 to 189°? A. Not at that strength. 
After treatment and aging, yes. | 

Q. What brand names of Canadian whiskey were exported to the 
United States from any of the plants in which you worked, sir? A. That 
I could not recollect. | 

Q. Did you ever follow a particular distillation? First, did you 
know, with any particular brand of whiskey, Canadian whiskey to be ex- 
ported to the United States, did you know the exact method of making and 
manufacturing that whiskey, sir? A. Only in Ses That was from 
the raw grain to the whiskey produced. 

Q. And did any of these plants ever make a neavy-bodied whiskey? 

A. No, not while I was there. | 

Q. You have mentioned flavors, is that correct, sir, for whiskeys ? 
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A. No. 

Q. Was that the other witness? A. No, I have not mentioned 
flavors. 

THE COURT: No, he didn't. 

BY MR. STRICKLER: 

Q. Do you know what flavors are, what that term means? A. Not 
exactly. 

Q. Can you give us your best idea of what that term means as 
used in Canada? A. It was an ambiguous term in Canada. 

Q. Tell me what it meant and then tell me the possible meanings 
of it as you understand it. A. I could not because we did not know any- 
thing about the distillets' confidential methods. 

Q. Then the distillation plants that you worked in had confidential 
methods that were unknown even to you, a Government inspector? A. The 
proportion of grains is entirely the business of the distiller, and we had 
nothing to do with that. 

Q. Was there other information, sir, that you did not know about, 
the blending process of whiskey, for example? A. What do you mean 
exactly by "blending processes"? 

Q. Canadian whiskeys are blended, are they not, sir? A. Yes, 


from our experience it was blending of whiskeys of different ages. That 


was the only blending that we knew. 

Q. And you do not know of any particular brand now that was ex- 
ported to the United States. Can you recall just one brand that was ex- 
ported to the United States from Canada? A. No. 

MR. STRICKLER: Could you indulge me one moment, your Honor? 

BY MR. STRICKLER: 
Do you know, sir, what added solids are? A: In general, yes. 
What do you understand added solids to be in Canada? A. To 


To whiskey, when you add solids to whiskey what do you do, 
I have never seen it done. 
Never have seen it done in Canada? A. No. 
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THE COURT: Does the phrase mean anything to you atall, "adding 
solids to whiskey'""? Does that mean anything to you? 
THE WITNESS: No, your Honor, because I have never seen it 

done. | 





THE COURT: Not at all? | 
THE WITNESS: I have never experienced nor seen it done in any 
distillery at all. | 
THE COURT: That is not exactly an answer to my question. Does 
the term "adding solids to whiskey," does that mean anything, does it 
convey to your mind an impression or an idea or bring back to your recol- 
lection something that perhaps you have forgotten? Does it mean any- 
thing to you? 
THE WITNESS: No. 
THE COURT: No? 
THE WITNESS: No, your Honor. I understand it in the simplest 
terms and I never have seen solids added to whiskey. 
* a * oe * 
LEONARD C. CARTWRIGHT 
was called as a witness by the plaintiff, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONOHUE: | 
Q. Mr. Cartwright, what is your full name? A. Leonard Carl 
Cartwright. 
Q. Where do you live, sir? A. In New York City. 
Q. At what address? A. 57 Fifth Avenue. | 
Q. What is your business, occupation or eee A. Tama 
consulting chemist, a chemical engineer. 
Q. Would you tell us what your formal ciicanie has been? A. A 
degree in chemical engineering from the University of Florida; a master's 
degree in chemistry from Harvard University. 


Q. How long have you been engaged in the profession of chemical 


engineer? A. About 28 years. 
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Q. Have you done any teaching in the field of chemistry? A. Yes, 


Thave. I taught even as an undergraduate, as a student assistant, at the 
University of Florida. I went to Harvard as an instructor in chemistry. 
I taught for a while for the Commonwealth of Massachusetts University 


Extension Service in chemistry. 
THE COURT: What does that mean? That means nothing to me 


by itself. 


MR. DONOHUE: Beg Your Honor's pardon? 
THE COURT: The last response means nothing to me. 
BY MR. DONOHUE: 
Q. Would you explain that answer to the Court, please. A. I 


‘simply meant that I gave courses under the Commonwealth of Massachu- 
setts, -- they call it University Extension. It is really evening courses, 


adult education. I taught descriptive chemistry to people who had no 


training in chemistry whatsoever who wanted to know something about 


the science of chemistry. 


THE COURT: That answers it. 
BY MR. DONOHUE: 
Q. Are you a member of any of the professional societies, Mr. 
Cartwright? A. Yes. 
Q. If so, will you tell us some of them? A. [ama member of 
a great many of them: the American Chemical Society, the American 
Institute of Chemists, the Society of Chemical Industry, the Technical 


Association of the Pulp and Paper Industry, the Institute of Food Tech- 
nologists, the American Society for Quality Control, the American ‘ 


Association for the Advancement of Science, and several others. 
Q. Asa consulting chemist, Mr. Cartwright, just broadly, what ¥ 


has been the type of your experience? For whom have you done what? 


A. Well, my experience has been very broad. I have been in the con- 
sulting field as such for over 20 years, and during that period I have 
-worked in almost every field of industrial chemistry, and I have worked 
for certainly many hundreds and I doubt not more than a thousand different 
clients, ranging from individuals to large corporations and to governments, 
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including that of the United States and other governments. 

Q. Have you written any articles in the field of chemistry? A. Yes, 
I have written a great many. I have some 30-odd or 40 published articles. 

Q. Over the past 10 years, Mr. Cartwright, have you done any 
work in the field of odor and flavor evaluation? A. Yes. A great deal 
of my work, as an estimate, I would say nearly half of my professional 
activity during the past 10 years, has been in connection with and utiliz- 
ing methods of odor and flavor evaluation, both in the evaluation of prod- 
ucts and in development of packaging materials, particularly food prod- 
ucts, but not only food products, pharmaceutical products, industrial prod- 
ucts, and so on, developing packaging materials and trouble-shooting when 
foreign odors and flavors have come in, developing food products. 

THE COURT: What do you mean by that, sir, trouble-shooting ? 

THE WITNESS: Finding out what happened, what went wrong, if 
something has an odor that it shouldn't have. Itis a term we use, trouble- 
shooting. We are trying to find out what went wrong, what happened. 

BY MR. DONOHUE: 

Q. Have you had any experience in the use of trained sensory panels ? 
A. Yes, I have done a great deal of work in that field. 

THE COURT: Sensory --? 

MR. DONOHUE: -- panels. 

MR. DONOHUE: P-a-n-e-l-s. 

BY MR. DONOHUE: | 

Q. Have you written some papers on that subject. A. Yes, I have 
written quite a number of papers in that field. This is a relatively new 
field of scientific method. When I say relatively new, the methods 
have been used for a long time; in fact, in a sense, we are merely 
applying methods that man and animals have always used. After all, 
the way we find out whether we like something we are going to eat is to 
smell it and taste it and look at it. This has been criticized as highly 
subjective, which itis. The same thing looks differently or smells 
differently or tastes differently to us at different times, depending on 


circumstances and how we feel at the time, and there is no other way. 
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However, there is no chemical method or no physical method of defining 
quantitatively or to describe an odor or a taste, as to how it smells or 
tastes, to someone, and since people vary from time to time and different 
people have different ideas of how it smells and tastes, it is just as 
simple as this. We take a panel, a group of people who have been trained 
to smell and taste as accurately as they can, and we get their combined 
judgments independently and arrive at a decision as to a consensus of an 


odor and taste. This is panel technology, and I have written quite a 


number of papers in this field. 


2 Q. Did there come a time when you received certain bottles of 
Embassy Club whiskey for the purpose of making some tests? A. Yes. 

Q. May I ask you first whether you made chemical tests of the con- 
tents of those bottles? A. Yes. 

Q. May I ask you if you made color tests of those bottles? A. I 
did. 

Q. Did you make what we have come to understand as organoleptic 
tests? A. That is right. 

Q. And were the color and organoleptic tests made with reference 
or by reference to the sensory panels which you have just discussed? 
A. Yes. The odor and flavor was done only by the sensory panel method. 
The color was done by sensory panel, which merely means a number of 
people looked at it by visual observation and also by an instrumental 
means of color determination. 
Q. Having made these tests of the Embassy Club whiskey, did you 
make certain tests to compare the same chemically and organoleptically 
and colorwise with respect to certain Canadian and American 
whiskeys? A. Yes, I did. 

* 5 x * x aie 

Q. I hand you what has been marked Plaintiff's Exhibit No. 6 and 
ask you whether you can identify it and if so, tell us what itis. A. Yes, 
this is a report to the Publicker Industries, Incorporated, which I pre- 
pared and had typed and reproduced and signed. 

MR. DONOHUE: I offer it in evidence, if the Court please. 
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MR. STRICKLER: If it please the Court, we have gone over 
this report. I think it states conclusions and I think|probably, if the wit- 
ness testifies, the basis of the conclusions, how he arrived at all these 
conclusions and the basis of this report, probably it) would be admissible 
in evidence after testimony. But at this time, it seems to be so many 
conclusions that I would have to object to its coming. into evidence at the 
present state of the case. 

MR. DONOHUE: I will reserve the offer at the moment, if it please 

your Honor, and interrogate the witness further. | 
BY MR. DONOHUE: 

Q. Now, having testified, Mr. Cartwright, as to having made cer- 
tain chemical analyses of Embassy Club Whiskey and of certain Canadian 
and American whiskeys, did you reach a conclusion as a result thereof? 
A. I did. 

Q. Will you state that conclusion? A. The Canadian whiskeys in 


general, in chemical analysis--this is based on six-constituent materials 





ordinarily determined in chemical analysis of whiskey--fell in a certain 
class, in the main, quite outside the range of American whiskeys. In 
general, the content of these materials, namely, total acids, esters, 
aldehydes, furfural, fusel oil and total solids or extractives, in the 


main, the Canadian whiskeys have less of these materials as a class 


than do American whiskeys. There are a few cases of overlapping. 
So, Canadian whiskeys run up into the range of the American 
whiskeys, but in the main, they are lower in each ofthese constituents 
than the American whiskeys as a class. : 
Q. And what did you find with respect to the Embassy Club whiskey? 
A. We found that Embassy Club in respect to all of these constituents, 
always fell within the range of the Canadian whiskeys. 
Q. With respect to the color determinations, will you tell us how 
they were made and what they resulted in? A. We made color determi- 
nations in two ways: (1) We made them with the instrument known as the 
Lovibond Color Comparitor which is based actually on visual observations 
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of a certain measured depth of a liquid compared with colored glass 

slides--these are standard colored glass slides and you can select 
different numbers of them to build up to a certain color and these are 
numbered and you can add up the number and it gives a color value. 
‘Then you add colored glass slides until you match the color of the liquid 
you are examining. In this case, we examined the whiskeys, the Embassy 
Club and the Canadian whiskeys and the American whiskeys that we were 
studying, and we obtained Lovibond color values for these. Then we 
compared each of these whiskeys, all diluted to the same proof. Because 
they were in different proofs or different alcoholic content as they came 
in the bottle, we diluted them all to the same proof and compared them 
‘visually just by observation and actually lined them up from the lightest 
to the darkest, and we found that, again, in general, the Canadian 
whiskeys were lighter in color. With very minor exceptions, there was 
no overlapping at all. They range from very light in color to, you might 
‘say, moderately dark in color. The American whiskeys started from the 
moderately dark to quite dark. 

In this grouping, Embassy Club was among the very lightest color 
of the Canadian whiskeys and very much lighter in color than any of the 
American whiskeys that we had examined. 

Q. Would you explain to the Court the method utilized by you in 


making the test as to the aroma and taste of the various whiskeys which 


were under your examination?! A. Well, these tests were made by the 
sensory panel method, which I described in general a little while ago, in 
order to avoid any possibility of bias or any possibility of being influenced 
by knowing which whiskey we were examining at a given time, and this 
is standard practice. It is a part of the standard method which has been 
developed in the sensory panel technique which I have had a hand in 
developing. Here again we diluted the whiskeys all to the same proof, 
and we diluted them here to 50 proof or 25 per cent alcohol by volume 
so that the alcohol would not be so strong in either odor or taste as to 
submerge or overpower the odors, the other odors and tastes which are 
characteristic of whiskey and which differentiate whiskey so far as to 
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odor and taste from plain alcohol and water. 

All of the whiskeys were diluted to 50 proof, 25 per cent alcohol 
by volume. They were then placed into similar containers, and these 
were identified only by code markings, and these code markings were 
changed from time to time so that we could not remember which one was 
which, so that as we were actually examining these, and I say '"we,"-- 

THE COURT: How were they changed? 

THE WITNESS: I actually did that, myself. 

THE COURT: Well, tell me about it. 

THE WITNESS: Yes, I worked out a fairly convenient way of doing 
it. A good many of the tests were made with these whiskeys in small 
glass jars with screw caps, and first, I gave them a code series. First 
we had sample numbers for each whiskey aside from the name. When we 
put them into these jars they had a sample number which is our system 
of identifying samples. But then I worked out a code for these so that 
the numbers would be different from the sample numbers which helps 
to keep from identifying and relating them back to their names to start 
with. 

And so each of these bottles had a code number. And then to change 
the code so that I could not remember it myself, or the other members 
of my panel could not remember which one was which from the last time 
they looked at them, I worked out a system with little paper sleeves 
which had other numbers on them and I just slipped those down over the 
jars so they covered the number that was on each jar, and actually also 
covered the color of the whiskey, because while we were smelling and 
tasting, we did not want to have the fact that some were light-colored and 
some dark colored known to the panel. 

THE COURT: Color would influence you? 

THE WITNESS: That is right. So we slipped these papers over it, 
and that way we could change the code. And so, in effect, what we did-- 
and I used five panel members, myself and four others of my head staff 
and assistants, all of whom have had a lot of experience in this kind of 


careful smelling and tasting of all kinds of food products, beverages and 
| 


| 
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everything -- we do a lot of that work -- we went through these many 
times and using standard methods. There are ways worked out of doing 
this, of smelling, and so on. 

One way to do that is to arrange them in what we call range order, 
just like we did in color, ranging from the lightest to the darkest. 

We had a range from the ones that had the lowest level of odor of 
other things than alcohol -- congeners is the term they use in the whiskey 
industry, I believe. I am not particularly a whiskey expert myself, but 
I have tried to do something on odors. 

THE COURT: You are making like one. 

THE WITNESS: It is a little different. 

THE COURT: I think you are being tendered as one, are you not? 
MR. DONOHUE: Yes, Your Honor. He is very modest. 

THE WITNESS: I am notian expert in the making of whiskey. 

THE COURT: Let us pretend you are. 

THE WITNESS: I have done a lot of evaluating of it. So we arranged 
these then in these coded marked series from the lowest or mildest odor 
of congeners to the strongest odor of congeners. That was one way of 
arranging it. 

Actually, we were working with a lot of different whiskeys, with 
the Embassy Club and the Canadian whiskeys we were using and the 
American whiskeys, I think we had a total of 19 different brands of 
whiskey. That was a lot of bottles of whiskey to smell-- 

THE COURT: You say 19, not 20, not 18 but 19? 

THE COURT: So, apparently you are certain about that? 

THE WITNESS: Yes, my memory is correct. I went through the 
number of them so many times. 

THE COURT: Of the 19, how many were Canadian whiskeyg as we 
have been hearing here and how many were American? 

THE WITNESS: I had 8 brands of Canadian whiskeys. I had Em- 
bassy Club and I--I must have had more than 8 brands of Canadian. No, 
that is right, 8 brands of Canadian whiskey. 

THE COURT: So that you and I are thinking in the same direction, 
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let me put it this way: Of the 19 brands I think you put it, and by brands, 
I imagine you mean brand names, do you not? 

THE WITNESS: Yes, sir. 

THE COURT: Tradenames ? 

THE WITNESS: Yes, sir. 

THE COURT: Now how many of them, of the 19, were made in 
Canada and how many of them were made in the United States? Is that 
clear? 

THE WITNESS: Yes, that is quite clear. There were eight which 
were Canadian whiskeys. There were a total of eleven which were made-- 

THE COURT: By which you mean when you say 8 which were Can- 
adian whiskeys, do you mean made in Canada? | 

THE WITNESS: The label so stated. I bought them in the United 
States but the label said they were distilled and bottled in Canada. 

THE COURT: That is what I am trying to find out. That is what 
Tam ultimately seeking. | 

THE WITNESS: Thatis right. There were eleven which were 
made in the United States. 

THE COURT: According to the label? 

THE WITNESS: Yes. 

THE COURT: So, go ahead now. 

MR. DONOHUE: Yes, your Honor. 

THE WITNESS: So we did this in these odor a flavor--this is the 
way we did it. Tasting was the same way, although we get into what we 
call in this field sensory fatigue. This simply means, if you taste too 
many things or smell too many things, especially certain types of things-- 
whiskey being one of them but not the only one--things that have strong 
flavors, if you smell too many or taste too many, one after the other, 
you get sensory fatigue. | 

THE COURT: At the same time they meld (D.S.). 

THE WITNESS: Yes, sir, and also you get what we call sensory 
fatigue. Your sense of taste and sense of smell get tired. 

THE COURT: It dissipates ? 


ee 








330 


331 


156 

THE WITNESS: That is right so we have to be careful on that but 
in most of our taste tests, although we did try to taste very small amounts, 
that is a way of keeping down the fatigue, actually I gave myself and my 
panel members only one-sixth of an ounce of this 50 proof whiskey so, 
even if we tasted 19 of them, it still was not very much. 

THE COURT: You could not get drunk on that? 

THE WITNESS: Not very easily. 

MR. DONOHUE: NotI. 

THE WITNESS: So, as a result of these taste tests and odor tests 

conducted in this way, I did come to certain conclusions. 

BY MR. DONOHUE: 

Q. Now, would you tell us what those conclusions are, sir. 

A. Yes, sir. The conclusions were these: As a class, Canadian whiskeys 
are milder in odor and in taste with respect to the the congeners or the 
characteristic odor and taste of whiskey as distinguished from the odor 
and taste of grain alcohol than the American whiskeys. 

| Actually, among the American whiskeys that we had, the eleven 
whiskeys made in the United States, one of which was Embassy Club, ten 
of which were other brands of whiskey made in the United States, there 
were two of them that we always have easily detected as being quite 
different from the others. 

Now, actually, when I bought them, I had bought one bonded rye 
whiskey and one blend which had the same brand name as that bonded rye 
whiskey, and which, by odor and taste, we were always able to identify 
as being similar to that particular bonded whiskey. That was a rye 
whiskey. So, these two were always very readily distinguished by either 
odor or taste, so that in a lot of our studies, we just put those aside. 
There was never any problem, no matter how we changed the code, the 
minute we smelled or tasted these two, those were identified as being 

the rye whiskeys. One of them was labeled "rye" and the other was 
labeled but appeared to us to be of a rye base. 

That, then, left 8 American whiskeys besides the Embassy Club. 
Of these eight, five were labeled 'Bonded bourbon whiskey." 
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Three were labeled ''Blended whiskey." It did not say what kind 
they were, but they were blended whiskeys. We found these 8 to be, 
in general, similar in odor and in flavor and again they covered a range 
from moderately strong congener or whiskey odor and flavor to quite 
strong, but what we found was that the Canadian whiskeys, while covering 
a considerable range in strength of odor and flavor, they just about met 
the lower end of these American whiskeys. 

And then they ranged on to stronger and stronger from there, and 
in this work we always found Embassy Club among the Canadian whiskeys, 
and in general, among the milder of the Canadian whiskeys. 

We ran many tests. I designed what we call experimental design, 
setting up certain experiments where I put certain whiskeys together, 
but then they were code-marked so we did not know which was which 
during the test, but getting down to a smaller number so we did not have 
so many to work with. I would take two or three of |the Canadian whiskeys 
and up to 3, 4or 5, and 2 or 3 or 4 of the American whiskeys, and so we 
had worked, in case of odor, with ten samples; in case of flavor, with 
five samples, but still code-marked so we did not know what they were. 

We always found the Embassy Club smelled and tasted like the 
Canadian whiskeys and not like the American whiskeys. 

Q. Could Iask you, Mr. Cartwright, in reaching the sensory 
conclusions with respect to taste and smell, was it the result of a single 
test by your panel, or was there more than one test? A Oh, there were 
a great many tests. 

THE COURT: He answered that before. 

MR. DONOHUE: I was not certain, your Honor, that is why I 
asked the question. | 

BY MR. DONOHUE: | 

Q. May I ask you if the Plaintiff's Exhibit No. 6, which is before 
you, records by you the whiskeys that were tested chemically and com- 
pared chemically, the whiskeys which were tested and compared from 
the color point of view, the whiskeys which were tested and compared 


organoleptically and the results of those tests as recorded by you? 
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333 A. Thatis right. This report is in somewhat more detail what I 
have just said here in the courtroom. 

MR. DONOHUE: I offer in evidence, if the Court please, Exhibit 
No. 6. 

MR. STRICKLER: Your Honor, I object to it again. I think that 
there is a great deal more in that report than has been testified to by 
this witness. What he has testified to is before the Court and what is 
in that report that he has not testified to should not be before the Court. 

THE COURT: I sustain your objection. You do not have to argue 
the matter. 

MR. DONOHUE: May I submit to the Court-- 

THE COURT: Yes, you may, of course. I would say that I could 
be wrong. Tell me why. 

MR. DONOHUE: Because the entire report, if it please the Court, 
could be put into the record by the long and cumbersome device of asking 





the witness-- 

2 THE COURT: That is a matter, Mr. Donohue, of convenience 

rather than a matter of evidence. Now, as a matter of law, evidential } 

law, this is clearly not admissible in my judgment. + 
MR. DONOHUE: It is the finding of an expert. 


THE COURT: The testimony is clearly admissible. The paper, ~ 
the report, in my view, is just as clearly not admissible. : 
x ae x sd * * 
335° BY MR. DONOHUE: 2 
Q. Would you refresh your recollection, Mr. Cartwright, by 
reference to page one of your report, and state for the record the names ‘ 


of the Canadian and American whiskeys which were the basis of the analysis 
which was made by you and which you have just described. A. In addition 
to Embassy Club whiskey, we made chemical analyses, color and flavor 
tests of the following Canadian whiskeys: Canadian Club, Canadian Crown, 
Dominion 10, Hudson Bay. 

THE COURT: As you go along with that list, will you tell me, de- 
scribe as you go along, which of the blends is made in Canada. 
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THE WITNESS: All of these. 
THE COURT: All of these? | 
THE WITNESS: Yes. What was the last one I named? 
THE COURT: Start all over again. You only got through three of 
them. | 
THE WITNESS: Starting again: Canadian Club, Canadian Crown, 
Dominion 10, Hudson's Bay, MacNaughton, Macy's Taster, Schenley 
O. F.C. and Seagram's V.O. | 
BY MR. DONOHUE: | 
Q. Now, would you state to the Court the brand names of the blended 
American whiskeys which were subjected to the tests. A. Mount Vernon, 
Philadelphia, Schenley Reserve and Seagram's 7 Crown. 
Q. And now would you state for the record the straight American 
whiskeys, the bottled-in-Bond American whiskeys which were subjected 
to the test. A. Mount Vernon Rye, I.W. Harper Bourbon, Old Crow 
Bourbon, Old Forester Bourbon, Old Grand-Dad Bourbon and Old Hickory 
Bourbon. 
Q. Now, would you refer to page 6-- | 
MR. STRICKLER: If the Court please, if I could interrupt and 
save any time, I would like to. So far as any comparison between Canadian 
whiskeys and any bottled-in-bond American whiskey, if they are going into 
this-- and I think they will--to prove there is a big difference, we concede 
it. We concede a big difference between those whiskeys and if you can 
save yourself time in this report by not having to prove it, why, we would 
like to shorten the trial to that extent. | 
THE COURT: What do you make of that offer? 
MR. DONOHUE: Big is a relative term, if it please your Honor. 
THE COURT: Yes, it is. | 
MR. DONOHUE: I would feel happier if I were permitted to place 
on the record now, in the only way that is available to me, the results 
of these tests that were made. | 
THE COURT: You may. 
MR. DONOHUE: Thank you, sir. 
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BY MR. DONOHUE: 
Q. Would you now refer to page four of your report and refresh 


your recollection as to the results of the chemical analyses-- 

THE COURT: How do we know he needs refreshing? Let us ask 
him, first. 
| BY MR. DONOHUE: 

Q. May I ask you, first, can you tell us all of the figures which 
are contained on the bottom half of page four in this report? A. No, I 
cannot recall all of those. 
| Q. Would you remember the percentage of the-- 

THE COURT: The answer is no. 

MR. DONOHUE: Some people could do it. 

THE WITNESS: I couldn't. 

THE COURT: So, go ahead. 

BY MR. DONOHUE: 

Q. Referring to page 4 of your report, would you relate for us the 
factors which you determined by chemical analysis as being the result 
of your chemical analysis of the whiskeys which appear on that page? 

A. Yes. We determined pH, that is a measure, it is one measure of the 

acidity of the whiskey. It is not usually reported in whiskeys. We were 

simply interested in seeing the uniformity of them. There was no im- ~ 
portant variance among them in that respect. 

MR. STRICKLER: Your Honor, we skip now to page four and we 
will certainly concede that page may come into evidence. He does not 


4 


have to go into all those figures. 
* * oe ok ate xe e 
MR. DONOHUE: Just to make sure I understand, page four of this 

report you have conceded? e 
MR. STRICKLER: Yes. 
THE COURT: The Court has not conceded anything. 
MR. DONOHUE: May I offer the chart on page 4, if it please your 

Honor? 


THE COURT: No, offer the testimony of the witness. The report 
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is either admissible or it is not. It is objected to and I will sustain the 
objection. 

MR. DONOHUE: But now counsel says that the figures which appear 
on page four of that report as the tabulated results of the chemical analysis 
which was made of the whiskeys, the names of which appear on the report, 
that he will not object to admission of those tabulated results in evidence. 

THE COURT: In that case you can read them into the record. 

MR. DONOHUE: I would prefer, if the Court would permit me, to 

delete that and simply mark it. 

THE COURT: Do it in your own way. 

MR. DONOHUE: It would take a half hour to read all the figures and 
they would be meaningless. If I may simply show your Honor what I have 
in mind. 

THE COURT: Well, what is your alternative? 

MR. DONOHUE: My alternative is simply to detach it from the 
book, have it marked as an identification and admit it and I will argue 
about it later. 

THE COURT: That is all right. That may be No. 7. 

(Plaintiff's Exhibit No. 7 


is received in evidence. ) 


BY MR. DONOHUE: 

Q. Would you refer to page five of the material before you. First 
let me ask you, do you recall the figures which are contained in the tabu- 
lation which appear on the upper half of page 5? A. No, I do not recall 
those. 

Q. Would you look at the upper portion of page 5 for the purpose 
of refreshing your recollection and tell us about those figures, the purpose, 
what they do show? A. The figures there are values for the minimum 
maximum and average content of these same six constituents that I named 
before, representing the usual congeners in whiskey. 

Q. They are for what kind of whiskey? A. These are for six-year 
old bourbon whiskey and six-year-old rye whiskey. 

Q. And these, I take it, are for whiskey made in the United States? 








162 
A. Yes. These are literature values. They are taken from literature. 

Q. The source of these statistics which you have just identified is 
what, or was what? A. I took them from a book entitled "Chemistry 
and Technology of Wines and Liquors" by Herstein and Jacobs, published 
in 1949. 

Q. Now in the field of chemistry is that particular text, and are 
those text-writers considered as authoritative sources for the information 
which may be adduced therefrom? <A. This work is largely--this book 
is largely a compilation based on a broad study of many books and techni- 
cal articles over the years. 

THE COURT: And many people? 

THE WITNESS: And many people. And actually both of these 
authors, both of whom I know, personally, Dr. Herstein and Dr. Jacobs, 
are widely known as particularly competent in making compilations from 
the technical literature, collecting the material together and putting it 
into one convenient reference source. 

Dr. Jacobs, particularly, is very well known for this type of work. 
His works in the field of food, chemistry and wines and liquors are well 
known and well recognized and widely used. It is a great convenience not 
to have to go to hundreds and thousands of different articles to find out 
what various people have done. Dr. Jacobs has collected it all into one 
book here. 

BY MR. DONOHUE: 

Q. This work is considered a respected and accepted authority in 
the field of chemistry? A. Definitely so. 

Q. Will you refer for the purpose of refreshing your recollection 
to the table which appears on the bottom of page five and tell me first, if 
you recall all of the figures? A. Oh, no, I do not remember all of them. 

Q. Will you refresh your recollection by reference to the table at 


the bottom of page five and tell the Court what those figures indicate. 


A. Well, what I did there, those figures are derived from the figures 
in the table at the bottom of page four which figures were the actual 
values that we determined by chemical analysis for each of these Canadian 
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whiskeys and for Embassy Club as to the content of acidity, esters, 
aldehydes, furfural, fusel oil and solids in each of these whiskeys. 
I took each of these values for each whiskey and calculated it as a per- 
centage of the minimum value for American whiskey, either rye or bourbon, 
whichever was smaller. In some cases, the bourbon value was smaller-- 
THE COURT: Smaller in what sense? | 
THE WITNESS: Meaning less of these various materials in there, 
numerically smaller. In some cases bourbon contains less of one of 
these congeners, that is, the minimum value taken from the literature and 
this actually represents a larger number of analyses that had been made 
of many different whiskeys over a period of time. | 
I took whichever was the smaller of those, and I calculated the value 
for each of the Canadian whiskeys for that particular determination as a 


percentage of the smallest value for an American whiskey, and that is 


what is tabulated here. 
BY MR. DONOHUE: | 
Q. Now, Mr. Cartwright, as a consequence of the tabulation which 





you made and which is contained on the bottom of page 4 and which is now 
in evidence as Plaintiff's Exhibit 7, and as a result of the tabulation which 
you have referred to and which is contained on the bottom of page 5 of the 
exhibit before you, and as a result of the tabulation contained on 
the bottom of page 5 which you have just explained to the Court, is it a 
fact that these three tabulations reflect the chemical analyses which were 
made by you of the whiskeys you described and outlined to the Court a 
few minutes ago? A. They reflect those chemical bnalyses and their 
relationship to the published values for maximum --well, for minimum 
because I only used the minimum values, for American whiskeys, the 
relationship between them. | 
* * * * * * 


Q. For the purpose of refreshing your recollection, Mr. Cart- 





wright, may I ask you to look at page 8 and tell us whether or not you can 
recall all of the figures which appear in the chart on that page? A. I 
can not. 
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Q. And may I ask you to refresh your recollection by telling us 
first of all, how many whiskeys or samples of whiskeys enumerated in 

the lefthand column of that chart there are? A. There are actually 28 
there. They still represent the same 19 brands which I named before, but 
in the case of nine of those brands, I had duplicated bottles. That is two 
different bottles of the same brand, and in this particular study on color, 
I treated each of those as a separate sample for this purpose, partly to 
see how much variation there was between two bottles of the same brand 
in color. 

MR. STRICKLER: If it please the Court, on this chart we will 
withdraw our objection to this chart going into evidence if the plaintiff 
wants to offer it. 

* * + * 7K ss 

350 MR. DONOHUE: May I mark in the absence of objection and the 
‘Statement of counsel for the Government, page No. 8 as Plaintiff's Ex- 
hibit 8 and offer it in evidence? 
| THE COURT: And you are going to take that out? 

MR. DONOHUE: Take it from the book, yes. 

THE COURT: I mean physically? 

MR. DONOHUE: Yes. 

THE COURT: I will receive that. 

(Plaintiff's Exhibit 8 
is received in evidence. ) 
MR. DONOHUE: Will your Honor indulge me a moment? 
BY MR. DONOHUE: 

Q. Now, referring to page ten of the document before you, may I 
ask you if you recall all of the detail of the information which appears in 
the chart occupying most of page 10? A. Well, that I remember pretty 

351 well. I would not say that I could get the thing letter perfect. 

: Q. Then in so far as you can and where necessary by reference for 
the purpose of recollection to the document before you, will you tell us 
what that chart represents. A. That represents an eyaluation, the 
summation of the evaluation of the odor and flavor of these 17 samples 
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of whiskey. The reason we only summed up 17 here was because, as 

I said before, two were so different in character from the rest of them, 
not only in strength of odor and flavor, but quite distinctively different 
in character, we always set those aside right away as being the rye, one 
was a rye whiskey and one was a blend that smelled and tasted like rye. 





So we had left the seventeen whiskeys which were the 5 bourbons and 
the 3 other blends, other than the one that smelled like rye, and tasted 
like rye, and the 8 Canadian whiskeys and the Embassy Club. 
Q. Now, asa result of the test of those 17 brands, did you ultimately 
divide them into four groups? A. Yes. | 
Q. Will you relate to the Court first the four groups, and secondly 
the specific whiskeys within each of the groups. A. Yes, sir. 
There was one group which was clearly and distinctively milder in odor 


and flavor. We had no trouble repeatedly with code-marked samples in 





placing certain whiskeys in this mild group. 
There was another groyp--Iam going to the other end of the scale 
now--which was quite strong in odor and flavor, the characteristic whiskey 
odor and flavor. We had no trouble placing those repeatedly in code- 
marked samples in the strong group. Smelling them there is no question 
about these being strong, these others are mild. 
There were four whiskeys that sort of seemed 'to be on the border- 
line. They were stronger than the mild group and milder than the strong 
group, but through repeated testing, we were able to separate those four 
into two groups of two each, two being somewhat milder than the other 
two. In other words, a little nearer the mild group and two nearer the 
strong group. | 
And then as we decoded, in other words, we took the little jackets 
off the bottles so we could see what the original code was and related 
those back to the brand names-- 
Q. What did you find was in the first or the typical light-bodied 
Canadian type group? A. We found in the Canadian whiskeys of that 
group, the whiskeys made in Canada, we found Canadian Club, MacNaugh- 


ton, Schenley O. F. C., Seagrams VO, Canadian Crown and Macy's 
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taster. 


! Q. And what whiskey made in America did you classify in that 
same group? A. We always found Embassy Club falling in that same 


group. 

Q. Now, in the second category of the relatively heavy-bodied 
Canadian type whiskey, what whiskeys did you place in that group? A. 

We found the Dominion 10 and Hudson's Bay. 

Q. And they are both whiskeys made in Canada? A. Both whiskeys 
made in Canada. 

Q. Now in the third group which you have labeled the relatively 
light-bodied American type whiskeys, what whiskeys were put into that 
group? A. There were two blends made in the United States, Philadelphia 
and Seagrams' 7 Crown. 

Q. And in the fourth or typical heavy-bodied American type whiskeys 
what whiskeys were put in thatitype? A. We found the 5 bonded bourbons, 
Old Crow, Old Forester, Old Grand-dad, and Old Hickory, I.W. Harper 
and one blend, Schenley Reserve. 

354 Q. Now, would you turn to page 11 of the exhibit before you and 
tell me whether you can recall -- 

THE COURT: It is not an exhibit. 

BY MR. DONOHUE: 

Q. --of the paper before you--and tell me if you can recall all of 
the information which is contained in the chart on the upper half of the 
page? A. Notall. Iam pretty familiar with it but I am unable to re- 
member exactly. 

Q Inso far as you can recall, and where necessary by refreshing 
your recollection from the report, will you state to the Court what the 
figures on the upper half of the page, page 11, indicate and what con- 
clusion you drew therefrom? A. Well, these figures represent a fur- 
ther study of the aroma of these whiskeys, and as I said before, because 
it is pretty hard to work with 17 bottles, based on the grouping that we 
had made through repeated tests with 17 different whiskeys, we took some 
out of each of the groups. Actually the two groups of two each which were 
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sort of the middle-ground groups, we kept both of the whiskeys of each of 
those groups; in other words, those four whiskeys. 

We took only four from the seven whiskeys that we had previously 
had in the very light-bodied group, but we included Embassy Club in 
there, since we were making a special study to see where Embassy Club 
really belonged in this picture. 

Then of the bonded bourbons, or of the ones in the very strong group, 
we took two of the bonded bourbons. So we had here a total of ten whiskeys 
which we, in code-marked samples and in repeated sessions, studied the 
aroma, the odor of and through a repeated series--what we did in each of 
these series, we not only lined them up, we tried to do it very carefully, 
to line them up very definitely from the mildest to the strongest among 
these ten whiskeys, and while we did not always--no one of us always put 
them exactly the same order in repeated sessions, what we actually did 
was to run through a number of sessions, and then I tabulated, calling 
the lightest one No. 1 and running up through to the strongest one as No. 10, 
by taking -- say, one whiskey would appear sometimes in No. 1 place, 
sometimes in No. 2, maybe again in No. 1, again in maybe No. 3 place, 
and so on. I took the average of the numbers representing the order of 
position of the whiskey, so that obviously the whiskey that appeared most 
frequently in No. 1, and always in a low-numbered place, it would have 
a very low number as a result of those averages. : 

And this represents the average range order.| We found there ac- 
tually in that series of ten whiskeys that Schenley O! F.C. had the smallest 
range order. In other words, based-- | 

THE COURT: Smallest what? 

THE WITNESS: Smallest average number, in that particular case, 
on odor. Based on this number of tests, which were some 20 or 30 dif- 
ferent evaluations here by these panel members including myself, that 
brand came first but very close to it, I mean, they were so close that 
you could not really say one was more than the others, very close to it 
was Canadian Club. 

BY MR. DONOHUE: 
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Q. Would you state for the record the percentage ratio that you 
reached by way of comparison? A. The actual average number there 
for Schenley O. F.C., the average of these range order values was 2. 6. 

Q. And next? A. For Canadian Club it was 2.8. For Embassy 
Club it was 3.4; for MacNaughton, it was 3.6. And then these same two 
Canadian whiskeys that we found in that relatively heavy-bodied Canadian 
group come next, Hudson's Bay 3.9 and Dominion 10, 5.6. 
| Q. May I interrupt you there and ask you with respect to the first 
six whiskeys which you have just discussed, are all except Embassy Club 
whiskey made in Canada? A. Yes. 

Q. Now, will you go on for the last four? A. Then the next two 
in order were the two American blends used in this group of ten, and that 
was Philadelphia with an average range of 7.3, Seagrams' 7 Crown with 
an average of 8.0, and then I.W. Harper Bonded bourbon with an average 
of 8.4, and Old Crow Bonded Bourbon with an average range of 9. 4. 

Q. Now, did you make a further flavor evaluation of certain whis- 
keys, Mr. Cartwright? A. Yes, we did in similar manner, but here 
we worked with only five whiskeys so as to minimize, reduce in so far as 
possible, the difficulties due to flavor fatigue. 

THE COURT: The element of error? 

THE WITNESS: Yes, so working with five but running through a 
number of sessions and each time coded and doing the same thing, trying 


to put them in range order and taking the average of the range order, in 
this case Embassy Club had an average range of 1.3. This is based on 
flavor, Canadian Club 2.3, Dominion 10, 2.5, Philadelphia-- 

358) 


THE COURT: Ten? 

THE WITNESS: Dominion 10, that is the name of the whiskey. 

THE COURT: I know that. 

THE WITNESS: It had 2.5. 

THE COURT: But you said ten. 

THE WITNESS: ‘No, your Honor, the name of the whiskey is 
Dominion 10. Ten is part of the name. 

THE COURT: Ali right. 
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THE WITNESS: That had 2.5. Philadelphia had 4.2. I. W. Harper, 
4.7, | 
BY MR. DONOHUE: 
Q. May I ask you with reference to the five whiskeys you have just 
named and referring to them in their numerical sequence 1 to 5, would you 
tell us where No. 1, or Embassy Club, where it was made, as American 
or Canadian? A. Embassy Club was made in the United States. 
Q. Two, Canadian Club. A. Made in Canada. 
Q. Three, Dominion 10? A. Made in Canada. 
Q. Four, Philadelphia. A. Made in the United States. 
Q. Five, I.W. Harper? A. Made in the United States. 
Q. Now from your analysis and having refreshed your recollection 





by reference to the three charts, will you tell us what conclusion you 
reached organoleptically as the result of your comparison of Embassy Club 
with the designated Canadian and American whiskeys? A. That Embassy 
Club smells and tastes like Canadian whiskeys, in fact, like the milder 

or lighter-bodied of the Canadian whiskeys; that it is quite distinct and 
different from the American whiskeys, even the blended whiskeys which, 
in general were milder and lighter-bodied than the bonded whiskeys. 


Q. Now, may I ask you to refer to page 7 of the several pieces of 





paper before you and ask you if you can identify that? A. Yes, page 7 
here is a graph which I prepared. It is some lines [in the form of a 





graph based on figures I have presented in the tables. 
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361 | : December 5, 1955 
The above-entitled cause came on for further hearing before the 
HONORABLE HENRY A. SCHWEINHAUT, a District Court Judge, at 
10:30 a. m. 
x * k* XK * 
364 LEONARD C. CARTWRIGHT 
a witness called by counsel for the Plaintiff, having been duly sworn, 
resumed his testimony further as follows: 
DIRECT EXAMINATION (continued) 
BY MR. DONOHUE: 
Q. Mr. Cartwright, I noted in reading page 322 of the transcript, 
this question having been asked of you on Friday: 
"And what did you find with respect to the Embassy Club Whiskey ?" 
And your answer as reported: 
"We found that Embassy Club in respect to all of these constituents 
always fell within the range of the American whiskeys." 


Is that correct, or do you want to stand on that answer? A. No, sir. 


I found the Embassy Club always within the range of the Canadian 
whiskeys. 

364-A Q. And now will you refer to page 323, beginning with the bottom 
of page 322, the last question on the page. Let me read you the question 
and your answer and see if one of these words is what you intended to 
say: 

"Question: With respect to the color determinations, will you tell 
us how they were madeand what they resulted in?" 

"Answer: We made color determinations in two ways: (1) We made 
them with the instrument known as the Lovibond Color Comparitor, 
which is based actually on visual observations of a certain measured 
depth of a liquid compared with colored glass slides. These are standard 
colored glass slides and you can select different numbers of them to 
build up to a certain color and these are numbered and youcan add up 
the number and it gives you a colored value."" A. No, sir. Color value. 
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Q. Color value? A. There is another word there also in the name 
of the instrument that should be changed. That word should have read 
"Comparitor"™ rather than "Comparison." 
Q. Lovibond Color Comparitor, rather than Lovibond Color 
Comparison? A. That is right. 


364-B THE COURT: Mr. Donohue, let me suggest this to you for my 


assistance in case I need it. I have the originals, of course, of the 
transcripts. I will leave them with the clerk and if you will change 
them-- 

MR. DONOHUE: Yes, your Honor. I will be happy to. 

THE COURT: --at your convenience. 

MR. DONOHUE: Yes, your Honor. 

BY MR. DONOHUE: 

Q. Talking about color, Mr. Cartwright, if whiskey were diluted 
by the addition of distilled water to reduce its proof to 50 proof, would 
the variances incolor such as may exist be as apparent as would be true 
were the color comparison made prior to the dilution? A. They would 
probably not be as apparent. In the first place, they might be evened 
out. In the case of whiskeys which were of different bottle proofs, if 
I dilute one which was, say, an 86 bottle proof to 50 proof as against 
diluting one which was 100 bottle proof to 50 proof, obviously you dilute 
the color more in the case of the hundred proof. Also, having diluted 
them, there would be quantitatively less difference in color between 
two different whiskeys at the diluted proof. There would still be a 
difference between them. 

Q. At the time when you made the Lovibond Color Comparitor 

Tests, were the tests made at the bottle proof 2 A. No, sir, 

We made these at 50 proof. | 

Q. At 50 proof? A. That is right. | 

Q. Now, I hand you a document and ask you if you will refer to the 
material on the top of page 5 for the pwpose of refreshing your recol- 
lection, and ask you if that table is not the literature value for the range 
of congeners-- 
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THE COURT: The what value ? 
MR. DONOHUE: Literature value for the range of congeners in 


six-year old American straight whiskeys. 
| BY MR. DONOHUE: | 
Q. --the literature value for the range of congeners in six-year 


old American straight whiskeys which you testified on Friday wére 
obtained by you from a work which you identified as being the standard 
reference in this field? A. That is right. 

: Q. By reference to the material there contained, will you tell us 
what these figures are and what they signify by reading them into the 
record? A. Yes, sir. These figures which were taken from the book 
by Herstein and Jacobs, from a table of values in that book which was 
taken from the literature--the reference is cited in the book, I do not 

recall the authors, but it was a well-known reference--I checked 
it at the time. These are the values for minimum, maximum and average 
for various constitutents, of bourbon whiskey and of rye whiskey and 
for convenience as I have set that up here, the total acidity for bourbon 
whiskey, the minimum value of 54, the maximum of 81 and the average 
of 67. 

| For rye whiskey: The total acidity, minimum 67, maximum 96 
and average 72. 

| Incidentally, I actually used only the minimum values. I could 
just give those, if that is all you want in my work. 

Q. Very well, will you give the values which you used in yow 
work? A. Yes, sir. 

To continue just with the minimum values: 

Esters: Bourbon, 36; rye, 64. 

Aldehydes: Bourbon 8; rye 7. 

Furfural: Bourbon 0.9. Rye; 0. 7. 

Fuel oil: Bourbon, 98; rye, 99. 

Solids: Bourbon 132; rye 193. | 

The values which I used for comparison with the determined values 
for Canadian whiskeys and the determined value for Embassy Club were 
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the smallest of these minimum values, whichever were smaller. 
Actually, it is not spelled out here but just to cite those values, 
that was: For total acidity, 54; for esters, 36; for aldehydes 7; 
furfural 0. 7; for bourbon 98 and for solids 132. 
Q. Now with reference to the material which you have just stated 
and from the source indicated, in conjunction with the chemical analysis 
which you made of certain other whiskeys, which is Plaintiff's Exhibit 
in evidence No. 7, will you now explain the material which is contained 
in the chart on the bottom of page 5, stating to the Court howit relates 
to the material you have just identified? A. I think it might be helpful 
for me to explain just what I was trying to do here. Actually, I was 
asked to find out how Embassy Club whiskey compares with Canadian 
whiskeys and with American whiskeys in certain respects, these respects 
being in chemical analysis, color, odor and taste. Now in chemical 
respects, having the figures--it is difficult to look at this mass of figures 
even for one who is accustomed to looking at a lot of figures, and I 
have worked with these figures and compiled them--it is still difficult 
just to look at them and draw an over-all conclusion of the comparison. 
You have so many different figures to look at. So, what I did was to 
try to find some basis of comparison and I said, if I take the minimum 
value for each of these constituents of the whiskey for either of 
the major types of American whiskey, rye or bourbon, whichever 
is smaller, and I take the value for that constituent for each of the 
Canadian whiskeys and for Embassy Club and calculate that as a per- 
centage of the minimum value for the American whiskey, because the 
values themselves numerically cover a wide range, that is one of the 
difficulties. They range from as low as a fraction--less than one part-- 
incidentally all of these numbers that I had read are inparts per 
hundred thousand or grams per hundred liters of hundred-proot whiskey. 
The very fact that some of these figures are found in fractions 
and some are up into the hundreds made it difficult to\compare them 
either in the mind or by actually plotting a graph, and plotting a graph 
does help to see the relationship. So as a basis of comparison, I took 
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the minimum for the American whiskey for each of these and said I 
will count that as a preference point and I calculated each of the 
Canadians and the Embassy Club for each of those constituent parts or 
units as percentage of the American minimum. And that is what these } 
figures at the bottom of page 5 of this document represent. I calculated | 
these figures. 

Q. Will you state the result of that calculation? A. Yes. Do you 
want me to name the various Canadian whiskeys ? i 

369 Q. If you would, yes. A. Allright. Taking again these consti- 

tuents in the order in which I read them for the minimum for American f 
whiskeys, starting with total acidity, Embassy Club has 65 per cent ‘ 
of the American minimum. <4 

Canadian Club had 109 per cent. 

Dominion Ten had 69 per cent. 

Hudson's Bay, 44 per cent. t 

MacNaughton, 25 per cent. 

Schenley O. F.C., 48 per cent. 

Seagram's V.O., 46 per cent. 

Canadian Crown 44 per cent. 

Macy's Taster, 44 per cent. 

Q. May I ask you, all of the whiskeys you have just named, other 
than Embassy Club, are whiskeys made in Canada? A. All of those are 
whiskeys made in Canada. 

Q. Will you continue, please? A. Perhaps I do not need to 
repeat the names of the whiskeys if I read the rest of the figures in the 
same order. 

Q. In the same sequence, yes. A. In exactly the same sequence, . 
starting with Embassy Club, and then the Canadian whiskeys in the 
order given before: 


Esters: Embassy Club 56 per cent. 
370 And the Canadian whiskeys in the same order, 28 per cent, 61 per 
cent, 42 per cent, 28 per cent, 39 per cent, 33 per cent, 36 per cent 
and 33 per cent. 
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Aldehydes: Embassy Club, 71 per cent. 

Canadians, 41 per cent, 73 per cent, 40 per cent, 34 per 
cent, 64 per cent, 17 per cent, 37 per cent and 54 per cent. 

Furfural: Embassy Club, 57 per cent. | 

Canadian,29, 86, 86, 43, 71, 43, 71, and 71 per cent. 

Fusel Oil: Embassy Club, 72; Canadian, 17, 79, 46, 35, 39, 53 
40 and 37 per cent. 

Solids: Embassy Club: 75 per cent. | 

Canadians, 186, 230, 77, 69, 77, 80, 136 and 148 per cent. 

Q. Now, Mr. Cartwright, as a result of this chemical analysis 
which you made of Embassy Club, eight Canadian whiskeys and four 
American bourbon and rye type whiskeys, with respect to their total 
acids, esters, aldehydes, furfural, fusel oil and solids contents, what 
conclusion did you reach? A. Iam sorry, I did not analyze the American- 
type whiskeys. | 

Q. As a result of the analysis of the Embassy Club and the eight 
Canadian whiskeys and a comparison, then with the literature values of 
the American-type whiskeys, what chemical conclusion did you reach 

as a result of this analysis? A. The conclusion I reached is that 
Embassy Club in every one of these values fell completely within the 
range of the Canadian whiskeys. 

In no case was it either as low as the lowest nor as high as the 
highest of the Canadian whiskeys, which is what I mean by falling 
completely within the range of the Canadian whiskeys,| and at no point 
did it come within the range of the American whiskeys. 

Q. With respect to acidity, which, if any, of the Canadian whiskeys 
falls into the range of the American-type whiskeys ? A. Canadian Club 
fell within the range of the American-type whiskeys, just within. 

Q. And, as to solids, which Canadian whiskeys, if any, fall into 
the range of the American-type whiskeys? A. Fourof them: Canadian 
Club, Dominion Ten, Canadian Crown and Macy's Taster. 

Q. Now, in consequence of the studies which you made, would you 
refer to page six of the material before you and let me ask you whether 
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you sought and did in fact graphically report the results of the comparisons 
and analyses which you have just described? A. I did. I plotted the 
percentage values for each of those constituents. I plotted each of the 
372: Canadian whiskeys and Embassy Club on a graph--these percentage 
values of the American minimum, I did that for my own guidance in part 
to help me to interpret the figures. 

This is a pictorial representation of the figures that I have just 
‘read. 

Q. And what is the material which appears on page seven of the 
: document referred to? A. That is a similar but somewhat simplified 

presentation of the same thing, whereas on page six I had actually plotted 
the value for each of the Canadian whiskeys and for Embassy Club 
‘separately. 

On page seven I took the maximum value for any one the Canadian 
-whiskeys, whichever one was maximum, and I took the minimum value for 
any one of the Canadian whiskeys, whichever one was minimum, and 
plotted that for each of these components and drew two lines representing 

respectively the maximum and minimum values for the Canadian whiskeys 
_and then I plotted the values for Embassy Club on that same graph, and 
pictorially this shows just what I have said as my conclusion, and that 

is that Embassy Club lies always between the maximum value and the 
'minimum value for the Canadian whiskeys and never at any time 
approaches the American minimum. 

MR, DONOHUE: I offer these two charts in evidence, if the 
Court please. 

373 MR. STRICKLER: No objection, your Honor. 
THE COURT: They may be received. 
(The Charts referred to are 
received in evidence as 
Plaintiff's Exhibits 9 and 10. ) 
MR. STRICKLER: May he identify those as talking about three 
charts here. 3 
MR. DONOHUE: Pages 6 and 7 which I think will be-- 
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THE CLERK: 9 and 10. 
MR. DONOHUE: You may have the witness. | 
CROSS EXAMINATION 
BY MR. STRICKLER: 
Q. Mr. Cartwright, have you done a lot of chemical analysis 
in the evaluating of whiskeys prior to this eaiiiat you have given? 
THE COURT: Has he done what ? 
MR. STRICKLER: A lot of evaluating and analyzing of whiskeys 
prior to this case ? 
THE WITNESS: Ihave done some. I have done more than some 
chemists and undoubtedly a lot less than some other chemists because 
I have done a lot of other things besides whiskey analysis. 
BY MR. STRICKLER: | 
Q. Have you ever been faced with this particular problem before? 
374 A. Not exactly this particular problem, no.. 
Q. Now, you stated that you used two bottles of Embassy Club 
whiskey in your tests. Now you give figures in some of your testimony 
concerning Embassy Club whiskey. Did both of tose bottles analyze 
identically the same, sir? A. I did not do the STE analysis on 
both of them. I did it only on one of them. 
Q. You say you did it only on one of them? A. That is right. 
! Q. You ran taste tests on both? A. Iran color tests and taste 
, tests and odor tests on both bottles. | 
Q. And were the results identically the same on both bottles of 
Embassy Club? A. In color with Embassy Club not only could we 
not tell the difference visually between the whiskey from the two bottles 
| but actually in the case of Embassy Club we obtained exactly the same 
Lovibond readings on the whiskey from the two bottles. In odor and in 
taste we were unable to distinguish between the whiskey in the two 
bottles. 
Q. It would be your testimony they were identical in odor and 


v 





taste? A. It was not possible to determine the difference between 
them. 
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375. Q. Is that the negative of the proposition that they were identical? 
A. To say that anything is identical is a very absolute statement and I 
have learned a long time ago not to make very absolute statements. 

THE COURT: I thought you just made one. 

THE WITNESS: WelL perhaps I did but I did not mean to say that 

they were identical. 

THE COURT: Didn't you with respect to the Lovibond taste ? 

THE WITNESS: There we got the same reading, exactly, but that 
still would not mean that I would say that they were absolutely the same 
color. They were within the limits of measurement. I would say that 
both bottles were identical within the limits of measurement of color and 

; of taste. 
, THE COURT: Now tell me this, sir: How do you measure, how do 
you determine the--what do you call it, Lovibond test, Lovibond number ? 

THE WITNESS: Yes, sir. 

THE COURT: How do you measure that? That is a color? 

THE WITNESS: That is right. 

THE COURT: A color test, isn't it? 

376 THE WITNESS: Actually what youhave, your Honor, is as I say, 
_you place a certain standard depth of any liquid, in this case the 
-whiskey diluted to 50 proof ina glass tube. You also place another 
cylinder beside it, some colorless liquid. Actually, I used 25 per cent 

alcohol, ethyl alcohol by volume in water so that any effect that the 
alcohol, even though it is colorless, may have on the apparent color 
would be canceled out. So that, if you looked without any glass slides, 
and there is a light underneath shining up, reflected light, if you looked 
_ through those two tubes from the top through an eye piece, one is ob- 
viously colored, the other is colorless. 

Then you interpose in the line of vision these glass slides, 
Actually they go into a little slot over the top of the colorless tube, 
| and you put them in until you match the color so that to the eye the 
two tubes look the same color. They are side by side. 
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You are looking at one with one eye and one with the other, 
and when you have matched that color, then there are numbers on these 
glass slides. There are various of these in different depths of color 
and they have been standardized and the color unit, it is just reported 
as a color unit and you add up the total of numbers on these slides and 
that is the color value. 

THE COURT: Well, now, this may be a silly question to you, 

377 a chemist, but Iam going to try it outfor size. Your color 
test, actually, even with the instrumentation used, if you ca use 
that word, stilldepends on vision, doesn't it ? 

THE WITNESS: Yes. It is possible to run a test-- 

THE COURT: Suppose you haveyot one bad eye and one good one ? 

THE WITNESS: Well, one way out of that is that these values 
were checked by more than one person. It-would be improbable that they 
would both have bad eyes in the same way. 

BY MR. STRICKLER: 

Q. Now, sir, you stated that some of the figures you have used 
were taken from a book published in 1949? A. 1948, I believe. 

Q. 1948. A. Yes. 

Q. Is it not a fact, sir, that the particular figures that you used 
from .that book were from the Crampton Tolman report on the investi- 
gation of whiskeys beginning in 1898 and the chart being published in 
1908? A. Thatis correct. That is the table that I used. 

Q. Then that table reflects the chemical component of the whiskeys 
made back in 1898, does it not, sir? A. Well, over a period of years 
a large number of whiskeys. | 

378 Q. Now is it not a fact that that chart, sir, relates to all whiskeys 
distilled in 1898 and that the examination of those whiskeys continued 
for a period of eight years and that the results were|published in 1908 ? 
A. I believe that is right, yes. | 

Q. Is it not a fact, sir, there have been great changes in the 
distillation and in the product, whiskey, since 1898? A. I do not really 
know much about the distillation of whiskeys. I sometimes see in the | 
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advertising of the whiskey companies that they make the product just 
like their grandfathers did a hundred years ago. I do not know whether 
they do or not. 

Q. You analyzed the Embassy Club whiskey and you analyzed all 
the Canadian whiskeys. Why did you not analyze the current American 
whiskeys? A. Well, it was partly that it would have developed a great 
deal more work and in my opinion to take the literature values gave a 

better representation of the American whiskeys. I would have taken the 
literature values for Canadian whiskeys if I had had any at hand but I 
did not have at hand any values. I may have analyzed some of them, too. 
I certainly would have analyzed the Embassy Club because I had no 
literature values on that. 
) But on the Canadian whiskeys I had no values representing Canadian 
whiskeys as a whole, and therefore I analyzed eight different Canadian 
: whiskeys purchased on the open market to get some range of values. I 
would certainly expect that the values which I used for American whiskeys 
would be much more truly representative of American whiskeys even 
_ today than would have been any values I might have gotten from 
analyzing any six, eight or ten American whiskeys, because these were 
based on the analysis of a great many whiskeys. 
| However, I did not rely solely on these values placed in this chart, 
| either. There are many other values given in the book by Herstein and 
_ Jacobs some of fairly recent date relatively. 
There was one paper I remember dated, I believe, 1936 which gave 
_ the results of statistical analysis of a large number of whiskeys and 
_ those values, well, it depends on the statistical analysis. They are 
not actual values but they represent mean values and certain probable 
ranges on both sides depending on how many different whiskeys you 
' take. 


3 They are not really significantly different in the main from the 

_ values in this table that I used. The table I used was the one that has 

_ been widely used for this purpose as representative of American 
whiskeys. 
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Q. Had you ever used it before, sir? A. I had not personally 





used it, no. I discussed it with some memens of my staff and 


some of them had used it, yes. 


Q. You stated you did not examine the current 


American whiskeys 


being sold on the open market to the public today because it would 
have been a great deal of work to do that. Now you have testified as 


to six brands. Can you tell us how much more work 
to examine six more when you had already examined 


‘it would have been 
thirteen ? A. It 


would not have been so much more work. I also testified that I con- 


sidered these values more representative of aging. 


I think it is quite 


probable that any of these, certainly any of these straight whiskeys that 


I examined probably would have run not as low in the 
stituents as the minimum taken from a large number 


is probably based on statistical values. 


‘number of con- 
of whiskeys. This 


Q. The Embassy Club whiskey that you examined chemically and 





organoleptically, sir, do you know whether or not of 
that that was the Embassy Club whiskey specified in 


your own knowledge, 
the complaint and 


in issue in this trial? A. Ido not know of my own knowledge. The 


two bottles that I tested for color and organoleptically and one of which 


I analyzed chemically were given to me by Mr. Leo Vernon when I 


was authorized to do this work. 


Q. Why did you not analyze chemically both bottles, sir? 


A. I did not feel that it was necessary. I did one of 


them. I did 


color and taste tests on both of them and odor. It would have again 
multiplied the work. I doubt very much that there would have been 


any Significant difference between them. 
Q. Now when you analyze chemically whiskey, 


are there not 


different methods of doing that, sir? I mean, isn't one known as the 
AOAC method and isn't there another method known to chemists ? 


A. Well, there area number of methods for analysis 
determinations is a method. 


. Each of these 


Q. You have answered my question, sir. What method did you 
use? A. We used the AOAC method for everything except fusel oil. 
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Q. And what method did you use for fusel oil? A. We useda 
method which is based on the Komarowsky reaction, sometimes called 
‘the colorimetric method. It is a method based on the Komarowsky 
reaction. 
Q. Why did you use a different method for this figure, sir? 
A. The colorimetric method is quite generally used today. 

382 I checked on that. I checked with my own chemists and I checked 
with some other people in the industry and I checked the reference works 
on this, and neither method is perfect because it is a difficult deter- 
_mination to determine fusel oils in whiskey. 

Neither method can be said to give an absolute measure of the 
‘fusel oil content of whiskey. They are both based on fairly complex 
analytical procedures and fairly complex organic reactions and organic 
‘chemical reactions seldom, in practically no case give 100 per cent 


sure yields. 


Neither of them can be counted on as giving either exactly the 
absolute fysel oil content of whiskey nor as giving the same value when 
operated, either by different chemists in different laboratories or even 
on repeat determinations by the same chemist. There are some experi- 
‘mental variations in the results obtained by these reactions. We chose 

the colorometric method both because it is more reliable in that 
it gives more reproducible results, and also that whatever error is 
‘present in the colorimetric method is likely to be in the direction of 
giving too high value, if any rather than too low, whereas, any error 
in the running of the AOAC method is likely to give too low a value. In 
fact, the AOAC method does definitely give a value lower than the true 
fusel oil content of whiskey. 

Q. You used the AOAC nethod for everything except fusel oil 
on the chart avpearing at page four of your report which has been 
introduced into evidence as Plaintiff's Exhibit No.7? A. Yes. 

Q. Now, as to fusel oil, in your examination of Embassy Club 
whiskey could you tell me the name of that method again? A. Well, 
it is sometimes called Komarowsky's method. It is actually based on-- 
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Q. Just thename of it, sir. A. Komarowsky. That is not 
really the name of the method. It is a colorimetric method. 

Q. Is it not known to the trade as the Komarowsky method ? 

A. Frankly, I do not know. 

Q. You used that method in determining the fusel oil content 
of Embassy Club whiskey? A. Yes, sir. 

Q. Did you use that method in determining the fusel oil content 
of all the other whiskeys that you examined? A. I did. 

Q. Canadian? A. Yes. 

384 Q. American belended and straight? A. I did not determine the 
fusel oil content on the blended and straight American whiskeys. 

Q. Youused the chart of Crampton and Tolman in that regard? 

A. That is right. 

Q. And what method did he use, sir? A. I believe, I am not 
really sure, I did not check back to the original method, but I am asure 
that it was probably the method known as the AOAC method now. 

Q. Then there would be a difference between the fusel oil as 
appearing in 1908, the 1908 report of Crampton and Tolman from the 
method that you used, sir, even for the same product? A. Yes, sir, 
the method that I used would have given higher values. As a matter of 
fact, if we had used the AOAC method, the differences between all of 
the Canadian whiskeys and Embassy Club and the American whiskeys 
would have been greater than they are. 

Q. Now, sir, could you compute for us, because all the testimony 
in this case has beenon the AOAC method so far, could you compute on 
the AOAC--and incidentally what do those initials stand for? A. The 
Association of Official Agricultural Chemists. 

385 Q. Now, could you compute for us on the AOAC method what would 
have been the fusel oil content of these whiskeys described in Plaintiff's 
Exhibit 7? A. You cannot compute one from the other. 

Q. Youcan not? A. No. 

Q. Aren't there any conversion seales, or anything? A. No. 
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Q. Nothing known to the chemists by which a computation can be 


made? A. No, because the relationship between the two is not always 

the same. Again, if you want me to go into any explanation of the chemistry 
involved there, I can tell you something in general. I am not particularly 
an expert on either of these methods. It has been a long time since I 
studied organic chemistry but I can still, when I read over the description 
and the discussion of the methods, follow the reasoning at least. 

The very nature of both reactions is such that the value you get, 
and its relationship, how nearly it represents, you might say, the 
theoretical true value for fusel oil depends on the composition of the 
fusel oil in the particular whiskey, what proportion of the oil is 
amyl alcohol and what proportion of it is butyl alcohol and what propor- 
tion of it is the esters of these alcohols and so on. 

386 And in different whiskeys these proportions vary so that there 
would not be a fixed relationship between the AOAC fusel oil value and 
the Komarowsky fusel oil value. In other words, in one whiskey you 
might get practically the same results by the two methods, in another 
whiskey you-might get twice as much fusel oil by the colorimetric 
method as by the AOAC method. It is perfectly possible. 

Q. So you cannot help us to convert these figures? A. AllI can 
say is that in all cases the value obtained by the AOAC method would be 
a lower value than that reported’ here. 
| Q. And had you followed the method that you used in ascertaining 
the amount of fusel oil on all the others, acidity, esters, aldehydes, 
etc. , those figures would also have been different, would they not ? 

2 Q. You do not do those--the Komarowsky method bears no relation- 
ship to them whatsoever. 

Q. That is just the fusel 011? A. They are entirely different 
method. We merely call them'AOAC methods because these are the 
official methods of the Association of Official Agricultural Chemists 
but each of those methods is an entirely separate thing, an entirely 
separate determination. You determine acids in one way. You 
determine esters in another way and so on. They are simply 
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characterized as AOAC methods because they are those that have been 
adopted as the official methods. 

Q. Now, sir, isn't there a general ratio of acidity toesters that 
the chemists discover in the analysis of various whiskeys? A. Ihave 
read something to that effect. Iam not very familiar with that. I 
have read some reports in the literature that state that there is a 
rather definite relationship there whidh is related to the age and 
type of a whiskey, and I have read other reports in the literature 
that contradict that. 

Q. And your testimony as an expert is that you do not know? 
A. My testimony is that I do not know onthat matter because there is 
a disagreement among the experts in the field. 

Q. And do you have any professional opinion as an expert? A. 
No, I have no opinion nor have I any reason to have an opinion on that. 

Q. Sir, showing you Plaintiff's Exhbit 7, referring to Column 4, 
total acidity Canadian Club, 59, esters 10; isn't it a fact, sir, that 
such a relationship as that is unknown in the analysis of whiskeys ? 

A. I cannot say that it is unknown. That is what we found here. 

Q. Did you make this examination yourself, sir? A. I did 
not do the actual analyses, sir. You see, I directed them. 

Q. And you know that this figure is correct then? A. I have 
confidence in my chemist who made the analysis. 

Q. And you as a chemist, having testified here as a chemical 
expert, do not question that figure whatsoever? A. | I have no reason 
for questioning it. | 

Q. You think it is right. A. I have no reason not to accept it. 

Q. Now, sir, you have testified that you tested representative 
American and Canadian whiskeys. What are representative American 
whiskeys by brand names? A. Well, the brands which I purchased 
here are certainly representative of American whiskeys. You may 
question the meaning of what is the word "representative. " They. 
represent American whiskeys in that they are whiskeys which are 
purchased on the open market so labeled. I did not bother to get 





186 
sales figures but at least they are many of the ones which are most 
readily available in the New York market where I purchased them. 

Q. What caused you to select these particular American whiskeys, 
rather than something else, some other brand names? A. No particular 

389 reason. I simply sat down and wrote down the names. I was 
asked to select a number of American whiskeys to make this com- 
parison with and I simply wrote down the names of some of the brands 
that came to mind quickly. 

Q. Is it not a fact, sir, that blended whiskeys in America must 
contain at least 20 per cent straight whiskeys ? A. Ido not know. I 
am not familiar with the regulations on that. I have readthem. I 
would certainly agree that as far as I know that is correct. 

Q. Is it nota fact, sir, that every blended whiskey that you 
examined contained at least 35 per cent straight whiskeys? A. I think 
so, although Iam not too sure. If I may refer to the book, I think I 
have the statements in here, what they contained. 

No, as a matter of fact, one of them did not. One of them con- 
tained only 32. 5 per cent straight whiskey. 

Q. Which one was that, sir? A. Mount Vernon. 

Q. And is it nota fact, sir, that Mount Vernon contains 40 per 
cent straight whiskeys? A. 40 per cent? 

Q. 40 per cent. A. Well, the bottle I had, the hbel stated 

390 that it contained 67. 5 per cent grain neutral spirits. 

Q. All right, sir. Now what is the chemical effect of netural 
spirits inblends on the contents of the product as regards chemical 
analysis and ultimate taste? A. Iam not particularly a whiskey 
chemist. I do not know. I mean, I could simply, with general chemical 
knowledge, say, well, using grain neutral spirits at least I do know that 
they are free, substantially free from all of these congeners, and if you 
use some grain neutral spirits and dilute them with water to bottle 
proof and then add anywhere from 20 to 35 per cent of straight whiskey, 
you are going to have less of all the congeners present unless you add 
some blender which may contain some of these congeners and other 
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materials and then Lord knows what they may put in there. I do not 
know what they put in blended whiskeys. | 

Q. Is it nota fact, sir, that the more neutral spirits in the 
whiskey, the lighter in flavor and taste it becomes? |A. Not neces- 
Sarily. It depends on what they put into the blender. 

Q. Now, not counting blender, sir, but counting the general 
proposition of chemistry--A. Then again it depends on what whiskey they 

391 started with. 

If you start with a given whiskey and add no blender and you 
merely add to it neutral spirits and water, distilled water, thenthe 
more neutral spirits and distilled water you add to it, obviously the 
less congeners you are gcing to have in the finished blend. Tha is 
obvious. 





Q. Now, when you selected these blends on the market did you 
do it just according to the label or according to all these factors you 
have just metnioned? A. No, I just selected themaccording to name. 

Q. Then you did not know the degree of the blender or the body 
of the original straight whiskey or anything else ? A. No, I did not. 

I do happen to know that one of them that I selected which is Seagram's 
7 Crown, this I happen to know from other sources, is the largest 
selling blend of whiskey in the country, so certainly we can say that 

is representative in the sense of being one that is most widely sold. 

Q. Wha percentage of straight whiskey does 2 ceca 7 
Crown have, sir? A. 35 per cent straight whiskey. | 

Q. Now, if a blended product has 35 per cent straight whiskey 
as at least three of yours did, now, if that only contained 20 per cent 

392 Straight whiskey, that would be nearly a 50 per cent difference in the 
straight whiskey in the spirit blend. Now, do you not have any con- 
clusion as to the final effect chemically and tastewise on any of these 
spirit blends that you have testified if they had contained only half 
as much straight whiskey? A. Again I will have to set a hypothetical 
case to be able to answer that absolutely because you can do all kinds 
of things with blended whiskeys. 
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Q. Iam asking you for your opinion as a chemist. A. I can only 
give my opinion based on a hypothetical case which I will be glad to 
state to you. 
| Q. Very well. A. If I took one of these blends, let us say, 
Seagram's 7 Crown, which contains 35 per cent straight whiskey, and 
if I diluted that with pure grain neutral spirits and pure distilled water, 
keeping the proof the same but to where the final product contained 
only 20 per cent of straight whiskey, I certainly would have a different 
chemical analysis in that case with respect to all the congeners within 
the limits of accurateness of chemical determination, you should find 
the correspondingly reduced amount of the congeners by the ratio of which 
the whiskey had been diluted. And in odor and in flavor you would also 
find a reduced strength of congener odor and flavor, and in color you 
would find a lighter color. 

Q. So, if there was a 5 per cent difference in the straight whiskey 


content of the spirit blend, that would be one-seventh of the straight 
whiskeycontent, and therefore you would expect your figures as to 


congenerics and taste to be accordingly one-seventh lighter? A. That 
is right. 
* * * * * 
STEPHAN CARTON 
was called as a witness by counsel for the Plaintiff and, having been 
duly sworn, was examined and tesitified as follows: 
DIRECT EXAMINA TION 
BY MR. DONOHUE: 

Q. What is your full name, please, sir? A. Stephan Carton. 

Q. And where do you live, sir? A. 271 Walnut Street, North- 
west, Washington, D.C. 
, Q. What is your business or occupation? A. Sales manager of 
the Columbia Wholesale Liquor Company. 
: Q. Is the Columbia Wholesale Liquor Company a company which 
is licensed under the laws of the District of Columbia? A. Yes, sir. 
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Q. How long have you been sales manager of the Columbia 
Wholesalers? A. Two years, approximately. 

Q. Prior to that period of time had you had any experience in the 
field of alcoholic beneverages? A. I represented W. A. Haller Distilling 
Corporation in Maryland, Delaware and Washington. | 

395 Q. Over what period of time? A. About five years. 

Q. What whiskeys have you had experience in handling from a 
wholesale point of view? A. Well, I go back also, prior to my going 
with the W. A. Haller Company, I was the sales manager for the 
District Distributors. To mention some of the whiskeys we had then 
also were Hunter, Jones, Forester, Early Times, Corby, and I am 
currently handling Charter Oak, Dixie Bell, Philadelphia -- I can go 
on. | 

Q. Now, from your experience as a sales manager for wholesale 
liquor companies, can you tell us whether or not in the selling of 
whiskey a statement of age on the label is or is not an peapOrs ant factor ? 
A. Itis avery important factor. 

MR. STRICKLER: Your honor, I object. I think we are getting 
in now -- | 

THE COURT: The question of marketability ? 

MR. STRICKLER: The question of marketability. I do not like 
to anticipate the questions, but I believe it is there, and we could maybe 
save some time if we discuss it now and have the Court rule on it. 

* * * * * 
407 THE COURT: I am not prepared to say whether it is discriminatory 
or not yet. 

MR, DONOHUE: I know your Honor is not. I am simply stating 
that as an abstract proposition. 

THE COURT: I must say that that is the way my mind has been 
running, but it does seem to me that the time has come for me to rule 





on that because otherwise I will be wasting your time and maybe mine, 


too. 
*x* * * * * 
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* * # * * * * 


THE COURT: Gentlemen, I have given consideration to this during 
the luncheon period, and I am of the opinion that you can't really distin- 
quish consumer deception from marketability. I think they are so inter- 
related that they have got to be taken together. What is consumer de- 
ception? It seems to me, at least, it is what misleads someone into 
buying a product that he otherwise wouldn't buy. Now, how is he misled? 
, He is misled by the fact that he doesn't know the qualitative or 
quantitative ingredients of the product that is being advertised and sought 
to be sold to him. 

Now if the result of this regulation is that he would be deceived, the 
consumer, into buying something that he otherwise wouldn't be buying, 
then he is deceived. How do you arrive at the conclusion ? 

It seems to me if the sales volume of a given product is reduced 
because of the requirement involved in this regulation, then it must fol- 
low that there is some consumer deception: how much, the evidence, I 
guess, will show, or at least try to. 

I don't get too much comfort in the decision that I have got to make, 

and am now making, fromthe Court of Appeals’ Opinion, because 
‘it leaves the matter, as I read it, and have read ‘it more than once, in an 
area of doubt, but I have got to do the best I can with it. 

What I have done is what I now do: I hold that the issue of market- 
ability is in issue in this case. 

ae 2c K aK ae ae * 

STEPHAN CARTON 
resumed the witness chair, and having previously been sworn, was ex- 
amined and testified further as follows: 
DIRECT EXAMINATION (cont'd) 
BY MR. DONOHUE: 

Q. I overlooked asking you this morning, Mr. Carton, as the sales 
manager of Columbia Wholesalers in the District of Columbia, do you 
carry the Continental whiskey line? A. Some of them. 

| Q. Some ofthem? A. Yes. 


«4 


a 
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Q. You do not handle Embassy Club whiskey? 


A. No. 


Q. From your experience as sales manager of several wholesale 


alcoholic beverage concerns, what is your judgment, 


from your exper- 


ience, as to the value of an age statement on the label of a bottle 
containing whiskey? . A. I think it is very ieee to the salability of 


the product. 


Q. Have you had any experience with the effort of selling whiskeys 
which, in lieu of an age statement, bore a legent on the label, ''This 
whiskey stored X number of years in reused cooperage ?" 


THE COURT: What do you mean by X number 


of years ? 


MR. DONOHUE: Four, Five, six, whatever the number may be, 


Your Honor. 





THE WITNESS: The best way I could answer that, at the time, I 
would say, back in about '47, '48, when reused copperage was more preva- 
lent than it is today, it seems I was able to profit by other wholesalers who 


had handled it and found it unsalable, and so, consequently, when it came 


to me, I wouldn't buy it. 


x * x » * 


BY MR. DONOHUE: 


Q. Maylask you, Mr. Carton, in your experience in the whiskey 


business, what is the interpretation accepted for the 


statement ? 
THE COURT: I don't understand that. 


reused cooperate 


MR. DONOHUE: I want to know what the understanding, if it pleases 
Your Honor, in the industry is as to a reused cooperage statement ona 


label, what it connotes. 
MR. STRICKLER: I object, Your Honor. 
THE COURT: I sustain the objection. 
BY MR, DONOHUE: 


Q. Would you be able to market wiikey containing a reused cooper- 
age statement in competition with whiskeys bearing an age label? A. 


Not at all. 
THE COURT: I don't hear you. 
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THE WITNESS: No, I wouldnot, sir. 
BY MR. DONOHUE: 

Q. Under what circumstances, if any, would it be possible to mar- 

ket whiskey containing a reused cooperage statement? A. There 
are very few. One of them would be a complete giveaway, a closeout. 

THE COURT: Don't speak in trade terms, Mr. Carton. Speak 
in language that I would possibly understand. 

THE WITNESS: Iam sorry. I will try to clarify it. 

A closeout represents something that will not be produced any more. 
In other words, it is a one-time shot, or a giveaway is being sold ata 
ridicuously low price because it will not be repeated, particularly in 


slum areas: in this market, we'll put it that way, where it wouldn't go 


in any other area, the other retailers wouldn't buy it. 
THE COURT: When you say "this market, '' what do you mean ? 
THE WITNESS: Iam referring to this -- 
THE COURT: Washington? 
THE WITNESS: Washington, that is right, sir. 
THE COURT: You have got a poor market ? 
THE WITNESS: I think it is a good market. 
THE COURT: Well, I am trying to find out what he means. Iam 
joking a little bit, of course, Maybe you had better find out what he means. 
414 BY MR. DONOHUE: 
Q. In what market would you say that a whiskey bearing a reused 
cooperage legend could be sold only as a closeout, as you have described 
the term closeout? A. In all markets, it would have to be sold as a close- 
out. 
Q. Why, Mr. Carton, have you reached the conclusion that a re- 
used cooperage statement would adversely affect the marketability of a 
whiskey? A. Well, in discussing it with retailers who may have handled 
it and tried to resell it, they found they couldn't. They feel in their own 
minds, and the consumer that they try to offer the whiskey to feels, that 
it is a secondary quality. The word reused in itself to them implies a 
secondary quality, not first grade. 
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MR. DONOHUE: You may have the witness. 
CROSS EXAMINATION 
BY MR. STRICKLER: 

Q. You testified that you represented W.A. Haller & Company in 
Washington. A. Yes, Sir. 

Q. Aren't they a subsidiary of Continental Distilling Corporation? 
A. Of Publicker, sir. 

415 Q. Of Publicker? A. Yes, sir. 

Q. Isn't Continental a subsidiary of Publicker? A. To some de- 
gree, I think. I don't know the full details of the thing. 

Q. Aren't they both wholly owned corporations of Publicker ? 

A. Continental. 

Q. Continental and Haller. A. I think so, yes. 

Q. What is the value of an age statement on American whiskeys 
to the American consumer? A. The value is the same value in selling 
anything, something to enhance the value of it. The consumer, I would 
say, feels that the older the whiskey is, the better it is. 

Q. They regard an age statement as very important on a bottle of 
whiskey? A. That is right. 

Q. Being in the business, sir, have you ever seen any advertising 
by any corporation explaining to the consumer what reused cooperage is ? 
A. Havel? No, sir. 

Q. Have you ever seen any promotional steps of any of Continental 
to explain to the consumer what reused cooperage whiskey is? A. No, I 

416 have not. 

THE COURT: I don't hear you. 

THE WITNESS: Iam sorry. No, I have not. 

THE COURT: Speak up, please. 

BY MR, STRICKLER: 

Q. Isn't one of your prime considerations in marketing these alco- 
holic beverage products the price at which the product can be sold both 
to you and to the retailer and then to the public? A. I will have to ask 
you to repeat that. I didn't follow your question. | 








| 
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(Question read) 

THE WITNESS: One of them, one of the -- 

THE COURT: Criteria. 

THE WITNESS: One of the criteria is price, but also the quality. 

BY MR. STRICKLER: 

Q. And isn't another criterion, sir, advertising? Doesn't the ex- 
tent of national advertising affect sales? A. Yes. 

Q. In your opinion as a distributor, is there a price range at which 
this product would successfully be sold to the consumer? A. Which is 
this product ? 

417 Q. The reused cooperage whiskeys. A. Well, I can still only 
draw again from -- 

THE COURT: Justa moment. Any reused cooperage 7 

MR. STRICKLER: That is my question at: this time, Your Honor, 


THE COURT: Which is not limited to Embassy ? 

MR. STRICKLER: That is correct, Your Honor. 

THE COURT: And includes Canadian ? 

MR. STRICK LER: Domestic reused whiskeys, Your Honor. 

THE COURT: That is what I wanted cleared up. 

THE WITNESS: If the package is identified as reused cooperage, 
it has been my experience, in discussing it and seeing it on retailers’ 
shelves and discussing it with wholesalers, it could only be sold at a very, 
very low price, seldom ata profit. It is usually something that they want 
to get rid of. 

BY MR. STRICKLER: 
Q. Do you know what price would permit a profit? A. What price 


would permit a profit ? 

Q. Yes. A. Well, that depends upon the amount of alcohol gal- 
lonage. You have got to figure the tax. There are a lot of things involved 
there. 


418 Q. Can you tell me what price it would have to be sold at to mean 
a profit to the distiller? A. Right here, no, I can't, no. 
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Q. Then if the distiller was to give you a good enough price on 
this product, your testimony is that you can sell it? A. A good enough 
price ? I would have to have a factual figure to say whether it is a good 
enough price. I don't know what you mean by good enough price. 

THE COURT: He is asking you, really, -- perhaps basically your 
question is: Can you make a profit at all on the sale of this whiskey so 
labeled ? 

MR. STRICK LER: Yes. i 

THE WITNESS: May I answer it this way. Any wholesaler who has 
handled it as reused cooperage has not made a profit in it. They have had 
to sell it to get rid of it. | 

BY MR. STRICKLER: | 

Q. Iam asking you for your opinion as a distributor, sir. 

THE COURT: Based on your experience as a distributor. 

BY MR. STRICKLER: | 

Q. If Continental were to offer you a domesti¢ reused cooperage 
whiskey at 50 cents a bottle, would you be able to sell that? A. Ido not 

know. I question whether I would want to label it even at a low 
price. I would not want to be bothered with it. | 

Q. If they offered you this product at 50 cents ‘with vast national 
advertising, explaining this product to the public, wouldn't that change 
your opinion of it, sir? A. I could not make a spot, of-the-moment 
decision. I would have to do a lot of thinking about it. 

Q. Can you think for a minute or so, sir? AL There are thousands 
of dollars involved in taking on a line, anda minute-or-so answer that I 
might give you would be haphazard. 

Q. Then you have never thought this problem through in the past ? 
A. It never came up for me to think about anyway, as far as national ad- 
vertising and all that is involved. 

* a e * * 3K * 

MORRIS BLUMENTAL 
was called as a witness and, having been duly sworn, was examined and 
testified as follows: 
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DIRECT EXAMINATION 
BY MR. DONOHUE: 
Q. What is your full name, please, Mr. Blumenthal? A. Morris 
Blumenthal. 
Q. Wheredo you live? A. I live at Woodley Park Towers Apart- 
ment House on Connecticut Avenue, Devonshire Place. 
Q. What is your business or occupation? A. Iama retail liquor 
dealer. 
| THE COURT: Mr. Blumenthal, you will have to speak a little 
louder, sir. 
THE WITNESS: I will, sir. 
BY MR. DONOHUE: 
Q. How long have you been in the retail liquor business ? 
vA. Since a year after repeal. 
: Q. That would be relatively 1934 or 1935? A. That is right. 
Q. During the period in which you were in the liquor business, 


‘did you at one time have some connection with a group of retailers known 
: as the Value Group? A. I did. 

Q. Did this group buy as a unit on some occasions? A. No, I was 
the head of the group and I had charge of coordinating the advertising. 

Q. During the twenty or more years in which you have been in 


the retail liquor business, did you ever discuss the subject matter of 
_ whiskey in places other than the District of Columbia with the manufac- 
turer or distiller of whiskey? A. I did. 

Q. From your long experience in the whiskey business, have you 
reached a conclusion as to whether or not an age statement on a label at- 

tached to a whiskey bottle has any significance or value? A. I have. 

| Q. And what conclusion have you reached, Mr. Blumenthal? 
A. Well, it means everything. 

THE COURT: Well, now, let me ask you something: Are we not 
_ more concerned with how it was aged, rather than the age itself-- 
MR. DONOHUE: Perhaps I should make it clear to the Court that 
THE COURT: -- or perhaps a combination of both. 
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MR. DONOHUE: --that in the parlance of the liquor business, an 
age statement means a statement contained on the face label which states 
that this whiskey is "x" years old, four, five or six or seven and I am 
contrasting that by the following question with respect to the difference 

422 if any there be, when the label, instead of saying this whiskey is 
six years old, states this whiskey was stored six years in a reused bar- 
rel. 

THE COURT: Yes. 

BY MR. DONOHUE: 

Q. What is your experience as to the value of an age statement on 
a bottle of whiskey? A. Well, it is a very definite help to sell the prod- 
uct. The person is impressed by reading that and all things being equal, 
if the quality of the whiskey is as good as one that is less aged, certainly 
it means everything in the world. That is the one that sells. 

Q. From your experience in the retailing of alcoholic beverages, 
what is the effect upon the salability of a bottle of whiskey, instead of an 
age statement, the label carries the legend 'This whiskey was stored 
*"X’ years ina reused barrel?" A. Well, talking for myself and my ex- 
perience with this group, it is practically a death sentence to the sale of 
that whiskey unless it is sold at a destructive price,| and it is something 
I would not want. | 

Q. In your judgment, would a reused cooperage statement on a 
bottle of whiskey influence its salability and if so, in what respect ? 

A. Well, it very definitely influences it. The average person that buys 
423 some liquor--I would say the average percentage--does not look 

at the label. He just buys it and there isa percentage that does look at 

the label. | 

THE COURT: He buys it more by tradename, |doeshe not? 

THE WITNESS: Well, the tradename and the value that you give 
him. | 

THE COURT: What do you mean by that ? 

THE WITNESS: Well, if we had a bottled-in-bond, a first-class 
well-made bottled-in-bond that is made in used cooperage that we are 
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selling, say for $3.50, our problem would be to sell this used cooperage 
for about $2. 75 and he would buy per price and then quite a percentage 
would read the back label and come back and that perhaps was not as 
important as their friends that they meet wherever they meet-out our 
way out in Chevy Chase and I was forever explaining. It is something ‘ 
I don't think anything about. I don't know today the difference between 
new cooperage and used cooperage. 

THE COURT: How is he going to qualify ? 

MR. DONOHUE: One does not have to know the difference to know 
what the effect of the difference is on the consuming public. That is the 
only reason for which he was called. 

424 THE COURT: Ali right. 
BY MR. DONOHUE: 

Q. And again what has been your experience with respect to the 
salability of whiskey which bore a reused cooperage statement, Mr. 
Blumenthal? A. Well, can I answer that in my way ? 

Q. Surely. A. Well, twice I had whiskey in my day. I haven't 
been in the store since 1942--1952. 

THE COURT: Since when? Do you mean 1952 or 1942? 

THE WITNESS: 1952. But twice I had used cooperage that I had 
bought not knowing that it was used cooperage. At other times the boys 
in the Value Group together had bought used cooperage to sell at a cost 


a 


4 , » 4» 4 


price or a loss leader which means less than cost and in all the times it 
gave me more headaches than I would want to go through again. 

MR. DONOHUE: You may have the witness. 

THE COURT: By which you mean--headaches ? 

THE WITNESS: I mean headaches in the sense of explaining to the 
_customer--the customer does not know. He wants to know what used 
'cooperage is and why it was sold at such-and-such a price and those same 
_ people never seem to ask for it again and the retailer has quite a few 


425 problems. That is one of the problems I just did not want. 
THE COURT: And you were unable to tell him what the difference : 











199 

THE WITNESS: Thatis true. I never knew. I have heard it said, 
Your Honor, from distilleries and brokers and factors if I was looking for 
avery cheap whiskey, they would say--and I would tell them one that is 
being sold here in town very cheap--well, that is probably used cooperage. 
That formed in my mind a definite reaction from there on down that it is 
something I would not want in the store. 

MR. DONOHUE. You may have the witness. 

CROSS EXAMINATION 
BY MR. STRICKLER: 

Q. You say you were a retailer at one time, sir? A. Well, I 
own a retail store.today. Iam not active in it: 

Q. And you stated that on two occasions you bought reused cooper- 
age whiskey and did not know you got it and it caused you headaches ? 
A. I did not know that I got it, you say? 

Q. That you did not know it was in reused cooperage? A. That is 
right. 

Q. And you were deceived, were you not? A. No, it was just sold 
tome. I did not say I was deceived. 

Q. It was not the product that you wanted, was it, sir? A. No, 
sir. Had I known it was used cooperage, I would not have bought it. 

THE COURT: Well, now, tell me why. Do you mind if I-- 

MR. STRICKLER: No, go ahead, sir. | 

THE COURT: You have said that you, as a dealer, didn't know the 
difference between used cooperage or, let us say, non-used cooperage 
and used cooperage. So when you bought it, you bought the whiskey 
wholesale, the difference between the two did not mean anything to you, 
but now you are saying, are you not, that it did mean something to your 
customers, the difference between nonused cooperage and reused 
cooperage ? By non-used you know, Iam sure, what I mean, don't you? 

THE WITNESS: I think I do. 

THE COURT: Well, let us be sure you do. Will you take up where 
you left off? 

MR. STRICKLER: I will try to, Your Honor. 


eet gee ee ee ee  ——————Eee 
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THE COURT: Unless you do not know what I mean, either. 
MR. STRICKLER: I thinkI do. I can ask the questions and we can 
determine that, your Honor. 
427 BY MR. STRICKLER: 
Q. Now, you stated that when you got these, we will call them, 
two lots of whiskey which were reused cooperage and you did not know 
it, that your consumers seemed to have known it some way or other ? 
A. Yes. 
Q. How did they know it? A. Well, they possibly knew it by the 
back label. 
THE COURT: By the what? 
THE WITNESS: By the back label. 
THE COURT: Why didn't you know it if the man on the street, as 
we usually call him, knew it, why wouldn't you, as a dealer, know it? 
THE WITNESS: Well, I have been in this one place for 34 years 
in business and I guess I have made quite a few mistakes and I do not 
think today I would make the mistake. If I dealt with this Columbia 
- Wholesale and he sold me some whiskey, I would not think of asking him, 
_is it new or used cooperage. I would take it for granted it is new cooper- 
age. 
| THE COURT: But you told me earlier that you did not know the dif- 
' ference between new cooperage and used or reused cooperage, did you 
not? 
THE WITNESS: That is true. The difference is to a retailer in 
- our customer's mind, and the reaction we get with that. They are the 
judges of whether it is good or bad. If I had not had any reaction 
from these people I would never have given it another thought. To me it 
would be all the same--I still do not know--I mean, the technical differ- 
ence between used cooperage and new cooperage. I can only tell if people 
_ like it: People come back and tell me. 
BY MR. STRICKLER: 
Q. If there is no statement on that particular type of whiskey stat- 


ing stored in reused cooperage, then does the consumer getting the product 
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think that he is getting normally the normal domestic American whiskey ? 
A. Ido not know. 

Q. What is your opinion? A. Ido not -- 

THE COURT: He is not competent to give an opinion. 

MR. STRICKLER: Very well, your Honor. 

BY MR. STRICKLER: 

Q. Now you said that the American consumer mee great store in an 
age statement, is that correct? A. Yes. | 

Q. Did I understand your direct testimony to be that you were on 
some coordinating committee for advertising purposes or something ? 





A. Well, there is a group of stores here which has been in existence for 
429 a long time that have coordinated and advertised together for many 

years, and ours was a competitive group of 20 years of which I was presi- 
dent. As Isay, we had an advertising man and I coordinated the advertis- 
ing and also at our meetings these things were generally discussed among 
20 retailers and-- 

Q. I think you have answered my question. A! Iam Sorry. 

Q. You just listen to my question and answer itaslIaskit. A. I 
certainly will. 

Q. Now you find that advertising is very os in putting across 
to the public new brands, new tradenames and new whiskeys that they 
have not been familiar with before? A. Yes, sir. | 

Q. Have you ever seen any advertising put forth by Continental 
explaining what reused cooperage is to the public? A. No, sir. 

Q. Would you indulge me one moment? Now, sir, aren't consum- 
ers interested in the brand names of the product? A. Brand names? 





Q. Yes. In other words, isn't the consumer more likely to buy a 
430 product with a brandname with which he is familiar ? A. Yes. 
Q. And doesn't that also apply to the reputation of the manufacturer ? 
A. No. 
Q. It does not? A. No, Ido not think so. 
Q. That is your experience? A. I think the average consumer 
would not know what distillery makes them. 
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Q. You do not think the various distilleries in this country have 
built up good will such as Schenleys and Seagrams and the rest? A. Cer- 
tainly they have. 

Q. And doesn’t that make a difference to the consumer as to what 
company distills a particular product? A. Well, a customer that will 
buy Schlenley knows it is made by Schenley. A customer that buys Old 
Hickory, I do not think the average one can tell you that Continental makes 
it. He likes Old Hickory. He does not like Continental, in my opinion. 

Q. Doesn't the price enter greatly into the consumer's selection of 
whiskey? A. Yes, sir. 

Q. That is one of the more important factors to the consumer ? 

A. It is one of them. 
* * x ae 
WILLIAM BOFFA 
was called as a witness by counsel for the Plaintiff and, having been duly 
‘sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONOHUE: 

Q. What is your fullname? A. William L. Boffa.. 

Q. Where do you live? A. I live in Norwalk, Connecticut. 

Q. What is your business or occupation? A. Iam in the wholesale 
liquor and beer business, distribution of wholesale liquor and beers. 

Q. How long have you been a wholesaler liquor distributor? A. 
Eleven years. 

Q. Prior to your becoming a wholesale liquor distributor, did you 

have any experience in the sale of alcoholic beverages? A. Yes, I 
did. 

Q. What was that experience? A. I was a salesman with the Hart- 
ley & Parker Company of Bridgeport, Connecticut. 

Q. What brands were handled by Hartley & Parker? A. Carstairs, 
Calvert and Four Roses. 

Q. In your experience in the liquor business, have you determined 


in your own mind as to whether or not an age statement on a bottle of 
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whiskey has any value? A. Yes, I think an age statement greatly en- 
hances the sale of the whiskey. It adds a quality to the whiskey, I will 
Say. 





| 
Q. From your experience in the alcoholic beverage business, what, 


in your opinion, is the effect of a reused cooperage statement on a bottle 
of whiskey? A. Well, I think the word "reused" itself is a derogatory 
term. It is similar to the sale of secondhand merchandise, resale, re- 
used furniture or other reused merchandise. I think that is the effect 
that it has on most people in the business when the word "reused" is men- 
tioned. | 
Q. As a wholesale liquor distributor, if you were offered a whiskey 
for resale with the label bearing a reused cooperage |statement, would you 
buy it? A. I would [not] buy it. | 
433 MR. DONOHUE: You may have the witness. 
CROSS EXAMINATION 
BY MR. STRICKLER: ) | 
Q. You stated that storage in reused cooperage is a derogatory term 
sir. A. In my opinion it is and also--Oh, I heard the word "reused" a 
few years ago and it was the first time I had ever heard it and making some 
inquiry in the trade which you usually do if you are going to buy a new prod- 
uct or are giving any consideration to buying a new product, and that seemed 
to be the reaction from the retail trade who sells your products. 
Q. If the product in the bottle labeled "Reused Cooperage" was a 
good quality whiskey, don't you think the consumer would learn that fact, 


sir, if they were told the facts? <A. If they were told the facts? In what 
way ? 





THE COURT: Iam not clear, either, Mr. Witness. Read that 
again. | 

(The Reporter read the record as above recorded. ) 

THE COURT: I don't understand that, Mr. Strickler. Who is going 
to tell them, for instance ? 


MR. STRICKLER: Advertising, your Honor, is the point I am trying 
434 to get across. | 
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THE COURT: Suppose you have got a bottle of whiskey that is not 
nationally advertised so that the consumer or customer goes into a store 
and he sees it but he never heard of it before. Let's go on from there. 

BY MR. STRICKLER: 

Q. The reused cooperage statement you testified does affect the con- 
sumer's desire to buy the whiskey in the bottle? A. I would say so. I 
think that the consumer today is more conscious of the back label as the 
result of the merchandise that was sold during the war with all the dif- 
ferent kinds of spirits that went into it than he ever was, and I think the 
word "reused" would have a very definite effect as far as the consumer 
was concerned. 

Q. Do you find in your experience, sir, that the consumer is inter- 
ested in the name of the company that puts a particular product on the mar- 
ket? A. In the name of the company ? 

Q. Yes. A. Ido not think so except where the name, for example, 
Schenley is the distiller and the name of the product but I think that very 
few people know that Four Roses is owned by the Seagram Company. I 
do not think too many people know that or connect the name of the distil- 
lery with the name of the product. 

435 Q. Have you found that informative advertising helps the sale of a 
product, sir? A. Informative advertising ? 

Q. Yes, telling the consumer what is init. A. Well, I do not quite 
understand what you mean telling him what is in it, telling him the blend 

in the whiskey ? 

Q. Telling him how the whiskey is made, what the productis. A. 

I have never seen any advertising where they-- 

THE COURT: I was just about to say neither have I, and therefore-- 
and I do not say that facetiously--I therefore have trouble with your ques- 
tion. 

MR. STRICKLER: I will try to get to what I want, sir. 

BY MR. STRICKLER: 

Q. You have never seen any advertising, informing the consumer 

what reused cooperage is? A. Ihave not. 





205 

Q. And you testified that you, as a salesman, and a liquor dis- 
tributor only became familiar with the term a few years ago? A. That 
is correct. | 
Q. Now do you think, sir, that with your knowledge of the consum- 
436 er, that the consumer would be more inclined to buy domestically- 

produced reused cooperage whiskey so labeled if they were informed as 

to what the product was? A. Well, I do not know how to answer that. 


THE COURT: Just a moment, Mr. Witness, Not as to what the 


product was but if they were informed about the cooperage, that is what 


you really mean ? 
MR. STRICKLER: I will amend my statement to include that. 
THE COURT: If you will. | 
THE WITNESS: Well, again it is a matter of opinion and it is my 
own opinion that if the word ''reused'"' were used, that it would impede the 
sale regardless of the fact, because I do not think enough people would 
be interested. | 
THE COURT: Know the difference ? 
THE WITNESS: Or know the difference. 
THE COURT: And would think of it in terms of secondhand? 
THE WITNESS: That is correct. 
BY MR. STRICKLER: | 
Q. Now, sir, you are familiar with Scotch whiskey, are you not? 
A. Yes, sir. | 
Q. And that is stored in reused cooperage, is it not? A. I don't 
know. | 
Q. Have you ever seen advertisements for Scotch whiskey making 
a sales point of the fact that that whiskey was stored in three-hundred- 
year old sherry casks? A. Idon'tthinkI have. | 
Q. And you do not know that Scotch is stored in reused? A. No, 
I do not. | 
* * a * * | * * 
LEO VERNON 
was called as a witness by counsel for the plaintiff and, having been 
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duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONOHUE: 

Q. Mr. Vernon, what is your full name? A. Leo Vernon. 

Q. And you live where, sir? A. 1226 Knox Road, Wynnewood, 
Pennsylvania. 

438 | Q. Do you know Mr. Cartwright who testified this morning? A. 
Yes, I do. 

Q. Are you the Mr. Vernon to whom Mr. Cartwright had reference 
when he said that he got two bottles of Embassy Club whiskey from Mr. 
Vernon? A. Yes, Iam. 

Q. Did you deliver two bottles of Embassy Club Whiskey to Mr. 
Cartwright? A. I did. 

: Q. From whom did you receive that whiskey? A. From Mr. John 
McCabe. 

: Q. Is that the Mr. McCabe who testified here one day last week? 
A. Itis. 

Q. Do you know a gentleman by the name of Mr. Henry Chapleau? 
A. Yes, I do. 

THE COURT: How do you spell that? 

MR. DONOHUE: C-h-a-p-l-e-a-u. 

BY MR. DONOHUE: 
: Q. Did you give Mr. Henri Chapleau certain bottles of Embassy 
Club Whiskey? A. A bottle of Embassy Club. 
Q. And where did you give itto him? A. I gave it to him in 
439 Montreal, Canada. 
54 * me ae * aK 3 
440 HENRI CHA PLEAU 
was called as a witness by counsel for the Plaintiff and, having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONOHUE: 
Q. What is your full name, Mr. Chapleau? A. Henri Chapleau. 


ar 
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THE COURT: Spell it, please, sir. 
THE WITNESS: H-e-n-r-i. Coh-a-pel-e-act 
BY MR. DONOHUE: 
Q. And you live where? A. In Montreal. 
Q. And what is youroccupation, sir, or profession ? A. Well, 
actually, since the first of April I have been retired, but previously I 
have been chief chemist and the technical adviser to the Quebec Liquor 
Commission. 
Q. How long had you been associated with the Quebec Liquor Com- 
mission prior to your retirement? A. As to the first of April, it was 
exactly 32 years and 8 months. | 
Q. What was your formal education, Mr. ad aaa A. Tama 
chemical engineer. 
Q. And from where did you graduate? A. University of Montreal. 
Q. Are you certified as a professional chemical engineer by the 
Province of Quebec? A. Yes, Iam a professional engineer of the Corpo- 
ration of Professional Engineers of the Province of Quebec. 
Q. Are you a member of any American chemical societies? A. 
Well, I have been a member of the American Chemical Society since, well, 
around 1925. 
Q. Now, I understand that the Province of Quebec as far as the 


‘liquor industry is concerned, is a monopoly province, am I correct? 


A. It is a monopoly province. 

Q. Would you state to the Court what is meant by saying that the 
Provinre of Quebec is a monopoly province? A. The sale of alcoholic 
liquor is a restricted activity of the Quebec Liquor Commission. Nobody 
is allowed to sell alcoholic beverages outside of the permit holders like 
hotels and taverns which have a license from the Quebec Board. 

Q. Now, during the thirty or forty years in which you served as 
the chief chemist for the Quebec Liquor Commission, what was your 





responsibility with respect to the purchase by that Commission of vary- 
ing kinds of whiskeys? A. Whiskeys and spirits and wines in general? 
Q. Yes, sir. A. The laboratory turned out over the years as the 
| 
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‘technical department which did help in checking up the quality of the 
products which were sold by the Quebec Liquor Commission-- 

Q. To give some concept of the extent of your responsibility, could 

you indicate what the total volume of purchases of wines and spirits by 
the Quebec Liquor Commission was perhaps in the last calendar year. 
A. Well, the year 1954-1955, the Quebec Board in wines and spirits 
made over seventy million dollars of business. Excuse me, please, 
443 for my pronunciation. 
| THE COURT: I think your pronunciation is very fine. 
MR. DONOHUE: In spite of that the witness has asked me to say 
| to the Court that the witness‘ native language is French and sometimes 
he has a little difficulty with thinking in French and answering in English. 

THE COURT: He has not had any difficulty so far as I am concerned 

except that he and I have the same front name spelled a different way. 
BY MR. DONOHUE: 

Q. Now may Iask you, Mr. Chapleau, if, as a part of your respon- 
sibility, you conducted or supervised the making of the chemical and | 
organoleptic tests of wines and spirits bought by the Quebec Liquor Com- 
mission? A. Yes. 





Q. And if there was a deviation between the sample and the pur- 

_ chase, what would you frequently do? A. We did contact either the dis- 
tillery or the winery to find out exactly what the trouble was. 

THE COURT: Now, I think it may help me if you told me what this 
line of proof is leading to because at the moment it does not mean anything. 
| MR. DONOHUE: By the witness I expect to prove, if your Honor 
: please, after establishing his technical qualifications as an expert-- 

444 THE COURT: I think you have done that in the absence of objection. 

MR. STRICKLER: I will concede those, your Honor. 

MR. DONOHUE:--that he is able to testify and will testify, if the 
| Court please, that the productive method of making whiskey in Canada 

is by distilling, as we have had heretofore witnesses testify, above the 
American standard of 160° proof, and that the customary method of 
aging whiskey in Canada is by the use of reused barrels or reused 
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cooperage. That is essentially the purpose for which the witness is called. 

THE COURT: Don't we know that? 

MR. STRICKLER: Depending upon the degree to which he goes, 
your Honor. 

THE COURT: All right. Go ahead. 

MR. STRICKLER: I think we know that, yes, but there may be more. 
I do not know. 

MR. DONOHUE: In addition to which, if it please the Court, we 
asked Mr. Chapleau as a result of having tested organoleptically for the 
Quebec Liquor Commission wines and spirits for more than thirty years, 
to make an organoleptic test of the whiskey in question here in compari- 
son with certain other American and Canadian whiskeys, and he has prepared 

his report on the test and is prepared to give us the result of that 
test. 

THE COURT: Ido not quite know how that can help me at the mo- 
ment. 

MR. DONOHUE: Its purpose is two-fold, a two-fold purpose of 
calling the witness: One is again to establish by the record that the para- 
graph 7 whiskey as it has been referred to by counsel for the Government, 
the whiskey in question, was distilled in the United States, according to the 
methods of distillation in the production of which are common to the manu- 
facture of like whiskeys in the Dominion of Canada and that the paragraph 
7 whiskey which we have been discussing, like the companion whiskey 
made in the Dominion of Canada, is aged here according to the Canadian 
process of storing in reused barrels and that organoleptically the stand- 
ard of aroma and taste, the paragraph 7 whiskey is again within the range. 
of the Canadian whiskeys and quite dissimilar to American whiskeys. 

Having established which we then say to the Court that we have as- 
sumed our burden of showing that the attempt on the) part of the Government 
agency, the Defendant, to require the paragraph 7 whiskey to bear a sec- 
ond label which bears a secondhand connotation, a reused cooperage label, 
and to deny it the right to bear an age statement, which these Defendants 





do permit the similar whiskey similar in aging and similar chemically 
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and organoleptically, to bear an age label in the United States and to 
deny it to us is the rankest kind of discrimination and that is the purpose of 
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a gw A 


the proof. 


THE COURT: Go ahead. 
BY MR. DONOHUE: 
Q. Now, as a consequence of your responsibility, Mr. Chapleau, 4 


did you have occasion to visit one or more of the Canadian distilleries? 


A. Well, I did have the advantage of visiting quite a few, practically every 


‘one of the distilleries in Canada. 


Q. Asa matter of fact,’ have you also not visited some of our 
American distilleries? A. Yes, I did visit some American distilleries 
because I had at the time I was looking for a storage problem-- 

Q. Now in consequence of your experience, Mr. Chapleau, with the 
Canadian distilleries, are you able to tell the Court the kind of cooperage 
that is used commonly in Canada for the purpose of aging whiskeys? 

A. There are two varieties of cooperage, the new wood and the reused 
wood. I could not tell you definitely the proportion of new wood, but I 


can tell you that the reused wood is much more in a larger volume than the 


new wood. Another point, if Iam permitted -- 
Q. If you will, please. A. Another point which I may say that, in 


_ the new wood the so-called charring of the wood is really a very light 


char, and in some instances, it is what we could call toasted. 
THE COURT: You are referring to Canada? 
THE WITNESS: Yes, sir. 
BY MR. DONOHUE: é 
Q. Are you familiar with the method or the degree to which the 
used, in the United States, oak barrels are charred? A. I have seen 
some. 
Q. How would you compare it, the American method, with the 


_ Canadian way? A. I would call the American way of charring a deep char. 


Q. As compared to the Canadian? A. As compared to the Cana- 
dian. 
Q. Now are you familiar with the proof at which whiskey in Canada 


< 
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is distilled, Mr. Chapleau? A. Well, I know it is a putigh proof but I 
could not give you the exact figure. 
Q. Are you familiar with the question as to whether or not there 
are any low proof distillates used with the Canadian whiskey? A. Up 
to a certain extent for flavoring purposes, a low proportion I would 





say. 

Q. Would you be able to tell us from your long experience whether 
or not reused cooperage is a proper method for aging the kind and type of 
whiskey that is made in Canada? A. Can you repeat that, please? 

Q. Could you tell us from your experience as. to whether or not 
the use of reused barrels as is the custom according to your testimony in 
Canada, is the proper method for aging high proof whiskey made in Can- 
ada? A. It is. It is because the effect of deep char|on whiskeys would 
change the character that the producer wants to achieve. 

THE COURT: The color, aroma, taste? | 

THE WITNESS: The taste. 

THE COURT: Andbody? 

THE WITNESS: Yes. 

THE COURT: All of them? 

THE WITNESS: Yes, it does. 

THE COURT: All of them? 

THE WITNESS: The deep char affects all of oF m. 

BY MR. DONOHUE: | 

Q. Do you know from your experience, Mr. Chapleau, whether 

or not there is a difference between the Canadian whiskeys which are 
consumed in Canada and the Canadian whiskeys which are exported to the 
United States? A. Ihave had the occasionto-- | 

THE COURT: No, I dd not get that. 

MR. DONOHUE: Whether there is a difference between the Canadian 
whiskey which is manufactured in Canada for home consumption, and the 
Canadian whiskey manufactured in Canada which is eR to the United 
States for sale here? 








THE COURT: Are you asking if there is a difference? 
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MR. DONOHUE: If he knows if there is a difference. 
THE WITNESS: There is a slight difference. 
BY MR. DONOHUE: 

Q. What is the difference, do you know? A. The difference could 
be explained in the fact that some Canadian whiskeys for export, which 
are exported to the United States, have a slight touch of what we called 
American whiskey. 
| THE COURT: By a blending process? 

THE WITNESS: Well, they don't -- 

THE COURT: How does that come about? 

THE WITNESS: It is used as a flavor, a certain proportion. 

THE COURT: Yes, but how does it come about? 

THE WITNESS: It is a blend, but a blend which is called flavoring 
and the proportion is quite low. 

BY MR. DONOHUE: 

Q. Did there come a time, Mr. Chapleau, in Montreal when you 
subjected Embassy Club whiskey to an organoleptic test? A. Yes. I 
was approached by Mr. Vernon, who talked to me of some sort of a prob- 


lem he had with the Embassy Club whiskey, and I did ask him at the time 


if he could supply me with samples of the Embassy Club and other whiskeys. 
Q. And he did so supply you? A. So that I could examine them be- 

fore telling him that I would report something interesting to him. I 

‘wanted to convince myself that I could be of some use in the question, and 


I did examine a sample of Embassy Club and a sample of Dominion Ten 


on the 27th of October. 
Q. And that was in Montreal? A. That was in Montreal. 
Q. Did you reach any conclusion as the result of the comparisons 


or sampling which you made or did in Montreal? A. The comparison was 
made with Canadian whiskey, and when I say Canadian whiskeys, it was, 
well, the Seagram's VO, the Canadian Club. There was also the Four 


Roses, the Schenleys O. F.C. and the Dominion Ten, all Canadian whis- 
keys, but also in the comparison there was a sample of Dominion 


Ten export whiskey. 
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Q. May I interrupt long enough to ask if others than the Dominion 
Ten which was Canadian exported whiskey, was the comparison made 
with the other Canadian whiskeys which are Canadian whiskeys sold in 
Canada? <A. Could I get that again, please? 
Q. You have just stated that when you made the taste comparison 
in Montreal between the Embassy Club whiskey and certain named Cana- 
dian whiskeys, that the Dominion Ten was a Canadian whiskey which was 
exported to the United States. A. There were two|samples of Dominion 
Ten, one of the local trade, the Canadian whiskey, and one of the export. 
Q. With respect to the other Canadian whiskey were they the local 
home consumption Canadian whiskeys? A. Yes. 
Q. And what conclusion did you reach? A. if noticed that in the 








comparison of dominion Ten, the Canadian market and the export market, 
there was, well, I would call it a wide difference. Maybe to the average 
consumer it might not be considered as a wide difference, but there was 
a difference, I mean, a noticeable difference between the two. 
452 THE COURT: In what respect? 
THE WITNESS: In character. 
THE COURT: Well, that does - 
THE WITNESS: That American character was) noticeable in the ex- 
port sample, and also I noticed that that American character in the ex- 
port Dominion Ten was more pronounced than in the Embassy Club. 
BY MR. DONOHUE: 
Q. Did you reach any conclusion as the result. any other conclu- 
sion, as the result of your taste comparison made in Montreal in October ? 
A. After that first tasting, I have had some samples of Canadian whis- 
key for the export trade, and then I started all over again that comparison 
between the Canadian whiskey of the Canadian market and the Canadian 
whiskey of the export market, and then came in the comparison the 
Embassy Club, and I have drawn my own personal conclusion there, that 
Embassy Club is within the range of the Canadian mniskey but for the ex- 
port trade. 
Q. Now, did there come a time after the 27th of October, 1955 
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when you made further tests of various whiskeys. A. Yes, on the 
eleventh of November I was out to Philadelphia and I was submitted to a 
blind test there. 
| Q. Will you describe the test to which you were subjected in Phila- 
delphia on November llof this year? 
THE COURT: And where was the test, under those auspices? 
BY MR. DONOHUE: 

Q. Yes, will you tell the Court the detail of where the test was, 
how it was presented to you, who was present and what conclusions you 
reached? A. The test was done in the laboratory of the Continental Dis- 
tilling Company in Philadelphia, Mr. Vernon was there and Mr. Gold- 
stein was there, and there was also the man, Mr. Goldberg, if my mem- 
ory is good, Goldberg, who did prepare the samples, who did number the 
glass and I remember at that time that I asked him at what alcoholic 
strength they were, and they were all at varying strenghts, so I asked him 
to put them all at the same strength, 50 per cent U.S. proof. 

Q. And how was that done? A. Done with distilled water and that was 
done by Mr. Goldberg. 

Q. In your presence? A. Yes. 

Q. And then after all of the samples were reduced to the equivalent 
strength of 50 proof, which is half alcohol and half distilled water, I take 
it? A. Yes, 25 per cent of alcohol. 

Q. Now what was then done? Do you recall how many samples that 


you tested? A. Well, the samples were numbered. I did not know what 


I was tasting, and then they were submitted to me. 

Q. Yes, and then what did youdo? <A. There were five C madian 
whiskeys, export whiskeys, one Embassy Club and two American whiskeys 
and another one a blended American whiskey. I was asked to classify 
them. At the time I did issue a report to Mr. Goldberg. 
| Q. And at the time you were asked to classify them, did you classify 
them? A. Yes. 

Q. And what was the basis of the classification? A. I would say 
there were, in the first group, 3 Canadian whiskeys which were very, 
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very nearly approaching the Canadian whiskey character. 
There were 3 others which were nearly identical with a slightly 


more American whiskey character, and then there were 2 which to my 
mind were outstandingly blatant. These two were the American straight 
whiskeys. And then the blended whiskey would be classed as a medium 
between the straight and the second class there that I mentioned. 

455 Q. Now, when you had completed your test and had classified 
the 8 whiskeys, what physically was done? What did you do or what 
was done in your presence ? Were the numbers uncovered ? A. Oh, 
yes, that is why--the numbers had been uncovered Se I had told 
Mr. Goldberg what I thought of them and classified them. He showed 
me the classification that Ihad made andthen-- __ 

Q. I hand you a paper writing and ask you if you can identify 





that? A. There is a word here-- 

MR. DONOHUE: The witness calls my attention to a word "flavor" 
which he says should be "favor", f-a-v-o-r, rather than f-l-a-v-o-r. 

BY MR. DONOHUE: 

Q. Do you identify this tabulation as being something that you 
heretofore recognized? A. Yes. 

Q. As being what, sir? A. As being the result of what I had 
tasted in the blind tests. 

THE COURT: And the conclusions you came to? 

THE WITNESS: Exactly what I have explained before, the same 


thing as that. 
MR. DONOHUE: Would you mark this No. 11? 
456 (The document referred to was marked 
for identification Plaintiff's Exhibit 
No. 11.) 


MR. STRICKLER: Your Honor, I would like to ask one or two 
questions on this. 

THE COURT: You may. 

MR. DONOHUE: No objection. 


*x* * * * * 





eee ee ee eee 


457 


459 


216 
MR. STRICKLER: This is an unsigned document, sir. Did you 
prepare this ? 
THE WITNESS: No, I did not prepare it. 
MR. STRICKLER: Is all that you did at these taste tests, take 


the samples in your hand and drink them and taste them and give your 


results to someone else ? 

THE WITNESS: To Mr. Goldberg, who read his notes to see if 
they were in confirmation of what I had said to him. 

MR. STRICKLER: And you, to this day do not know of your own 


knowledge the samples that you tasted, do you, sir? 


THE WITNESS: Oh, yes, I did immediately after the tasting, after 
Mr. Goldberg had taken note of what I had said, he uncovered the 
samples and then he showed me what I had said about each of them. 

MR. STRICKLER: Mr. Goldberg then gave you the test rather 
than your taking it of your own initiative or giving it to someone else, 


he gave you the test? You were the subject in this case ? 
7 THE WITNESS: Yes, I passed the blind test and the samples were 
‘submitted by him and I did-- 


THE COURT: Let us get the physical situation, sir. You were 


blindfolded ? 


THE WITNESS: No, not blindfolded. The glasses were numbered. 

THE COURT: You said blind tests, that is what I am trying to find 
out. What do you mean by that ? 

THE WITNESS: The glasses are numbered. 

THE COURT: Yes. 

THE WITNESS: They are all the same. 

THE COURT: But you do not know what is in them ? 

THE WITNESS: I do not know what is in them. 

THE COURT: But you see them? 

THE WITNESS: Oh, yes. 

THE COURT: You are not actually blindfolded ? 

THE WITNESS: No, no, the blind is in reality--I am blind to the 
identity of the whiskey itself which is in each glass. 
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> THE COURT: That is what I am trying to find out. Go ahead. 

MR. STRICKLER: Then, as a result of your comments, someone 
wrote your comments down as concerned each sample you picked up 

in order ? | 

THE WITNESS: After I had gone through with them and I said, 

\I did give him a 
report of which he took notes, and then he read back to me to see 


~~ "Well, now, I am ready to give you the report," and 


exactly if the report that he had made was what I thought of the samples. 
MR. STRICKLER: Before you took the samples, before you took 
the test, you did not know what was in each glass, did you? 
460 THE WITNESS: No, sir. 
MR. STRICKLER: Now, after you took the test, how did you 
learn what was in each glass so that you can now ‘ what your results 
are ? | 
THE WITNESS: As I was tasting them, I did report to Mr. 
Goldberg, and then he took note of my remarks on the nunbers, and 
after these remarks had been confirmed, he just showed me what I 
had said of each after the test was over. | 
MR. STRICKLER: How did you know what each was ? 
THE WITNESS: I only knew after. | 
THE COURT: How did you know that he was accurate when he 
showed you what you had said about each one of them)? 
THE WITNESS: Well, he had numbered the samples. 
THE COURT: Yes. | 
THE WITNESS: He had numbered them with a paper and say, 
well No. 1 is such a whiskey, No. 2 is such a whiskey, and then he 
kept that sheet apart. | 
I did not see that, only after I had reported to him and he had 
taken note of what I had reported to him. | 
MR. STRICKLER: I believe that demonstrates the situation, 
your Honor. I will not object to the report coming in. 
THE COURT: All right, I will receive it. 
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(Plaintiff's Exhibit 11 is 
received in evidence. ) 
BY MR. DONOHUE: 

Q. I hand you a copy of the Plaintiff's Exhibit 11 in evidence. 
Would you tell the Court by thus refreshing your recollection, as to 
what you reported with respect to each of the nine whiskeys which 
you tested? A. I think it will be a repetition of what I have already 
said, that the whiskeys from 1 to 6 could be classed in two classes. 
One practically identical to the Canadian whiskey and the other three 
about identical with a slight touch of American character. 

No. 7 and No. 8 were blatantly recognizable, I mean, as heavy, 
very, very heavy whiskey. 

No. 9 which was a blending, could be regarded as a medium 
between the first 6 and the 2 heavy whiskeys. 

Q. Now, having testified that you concluded that the first 6 
were in the general class of the Canadian whiskeys,may I ask you what 
number was the Embassy Club sample? A. No. 6. 

MR. DONOHUE: I have no further questions. You may have the 
witness. : 

THE WITNESS: And that No. 6 was within the range of the 
American whiskey. 

462 THE COURT: Of the what ? 

THE WITNESS: Within the range of the Canadian whiskeys of 

the export market, for the export market. 
BY MR. DONOHUE: 

Q. The Canadian whiskeys which are exported and sold in the 

United States? A. That is it. 


* * * * * 
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Tuesday, December 6, 1955 
The above-entitled matter came on for further trial before the 
HONORABLE HENRY A. SCHWEINHAUT, a District Court Judge, at 
11:15 o'clock a. m. 
HENRI CHAPLEAU 
a witness called by counsel for the Plaintiff, having been duly sworn, 
was examined and testified as follows: | 
CROSS EXAMINATION - resumed 
BY MR. STRICKLER: | 
Q. Mr. Chapleau, are you familiar with the way Canadian whiskey 
is made which is imported into the United States? A. Ina general way 
only. 
Q. Ina general way only? A. Yes, sir. 
Q. Yesterday you said that such whiskey had a/slight touch of what 
you would call American whiskey in it. What did you mean by that state- 
ment, sir? A. Heavier, a heavier whiskey and more woody whiskey. 
Q. Do you know what the distillation proof of that heavier whiskey 
would be, sir? A. Exactly, I cannot give you a definite figure. 
Q. Within certain limitations can you? A. Of alow whiskey, no, 
I would not dare to go to that extent. The only relation is that a low 
whiskey will possess through the analysis congenerics or volatile impuri- 








ties which are normally left in there because they are not eliminated 
through the distillation. | 

Q. Then that would mean that the proof of distillation was relatively 
low compared with-- A. The lower the distillation, the higher the con- 
generics. | 

Q. Do you have any knowledge as to how that type of whiskey is 
stored? A. I know that this type of whiskey could be stored in either 
new wood or reused wood, depending on what the producer has in mind. 

Q. When you say "new wood," do you mean new charred oak? 
A. Yes, but we should differentiate the difference between the char which 
is processed in Canada and here. In Canada today, as I said yesterday, 
the char was light while over here, it is so-called heavy. It goes deeply 








into the wood. 

Q. Have you seen the light-bodied Canadian whiskeys stored in 
recharred oak barrels? A. In recharred oak barrels? 
| Q. Yes. A. Asa usual procedure-- 

Q. My question is, have you ever seen that? A. Well- - 

THE COURT: I think he is entitled to answer in his own way which 
may or may not satisfy you. 

THE WITNESS: Your question is a little awkward. 

BY MR. STRICKLER: 

Q. Goahead. <A. Because you say have you seen high proof 
, whiskey, matured or poured in recharred used casks? 
THE COURT: Recharred what? 
THE WITNESS: Recharred used casks. The usual procedure, 
‘whenever there is a recharring of used casks, it is because there is 
something defective with the cask. It is generally repaired and then re- 
charred, slightly recharred to avoid the whiskey being contaminated by 
defective wood. 
| BY MR. STRICKLER: 
Q. Well, they do rechar some barrels? <A. They could, oh, yes. 
They could. 
Q. They do? A. Well, I cannot say definitely that they don't in 
Say, a very low proportion of it, but as I pointed out to the Court before, 
it is to repair--if the barrel is sound, they do not rechar it. 

Q. What repairs would necessitate recharring, sir? When you 


say repair a barrel, what type of repair would require a recharring of 


te barrel? A. A replacement of defective staves, for example. Ina 
leaking barrel, for example, they might have to replace a few staves or 
the bottom or the top. 

Q. And if they did that, sir, they would rechar the whole barrel? 
A. Yes, if they feel the part that they have replaced might affect too 
_ much the whiskey, they rechar it. 
| Q. Then there is a difference in Canada between a new uncharred 
barrel and a recharred barrel? A. Difference in Canada between-- 
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Q. A new uncharred barrel and a reused barrel. 

THE COURT: Well now, what do you mean? You first said re- 
charred barrel. Now you say reused barrel. Do you mean that they are 
the same thing ? 

MR. STRICKLER: No. Well, they are partially the same thing. 

THE WITNESS: A recharred is a reused-- 

THE COURT: Yes, but you put the same question in two different 
ways. I want to know which you mean. Do you understand my problem? 

MR. STRICKLER: I believe Ido, your Honor. My question, be- 
cause of a statement of the witness that they recharred, because new staves 
went in, would indicate that there is a difference between a new stave anda 
reused stave. 

THE COURT: That answers it. 

MR. STRICKLER: That was the purpose of my question. I will re- 
state it to the witness now. 

BY MR. STRICKLER: 

Q. Then, Mr. Chapleau, the Canadian manufacturers in storing 
light-bodied whiskey consider a difference between uncharred new oak 
and reused oak barrels? A. Uncharred-- 

Q. Newoak. A. New oak and the reused-- 

Q. Barrels. A. Yes. 

THE COURT: Which had already been charred; right? 

MR. STRICKLER: That is correct. 

THE WITNESS: But which have been used after, after they have 
been charred. 

BY MR. STRICKLER: 

Q. Yes, have been charred, been used for the storage of whiskey 
and then were reused? A. Yes. Well, there is a\difference. In the 





new barrels which are generally bought for replacement, there is a 
slight char or toasting of the inside of the wood. | 
Q. And that varies with various manufacturers up there? A. Oh, 
yes. 
Q. Of what size are the barrels used in Canada? A. It isan 
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average of 45 gallons. 
Q. That is the Imperial gallon? A. Thatis it. Imperial. It 


‘corresponds to your 50 gallon, but storing is also made in slightly larger 
barrels because the law permits them to go as high as 150. 


Q. Larger barrels than what, sir? A. What is that? 
Q. You say they are stored in slightly larger barrels, and I say 


‘larger barrels than what? A. Than the usual 50. The law permits the 
3 container to be not bigger or larger than 150 Imperial gallons. 


Q. Are you making a comparison to some other country, to 


America when you say larger than some other barrels? A. No, larger 
‘than what we were talking about, the 50 gallon, the American barrel. 


THE COURT: That would be more than three times larger, 


would it not? 


MR. STRICKLER: That is correct, your Honor. 
THE WITNESS: They occasionally use, when they are available, 
old sherry casks with also Portugese pipe which is the 120 Imperial 


gallons. The sherry casks or drums can go as high as 140 Imperial 


gallons whenever they can lay their hands on these, they do. They use 


them as reused cooperage. 
476 


BY MR. STRICKLER: 
Q. Now, in your classification, Plaintiff's Exhibit No. 10, Iam 
sure that you will recall the exhibit Iam talking about, sir-- A. That 


was the blend of American with spirits. 


Q. Iam just talking about the exhibit right now. I will ask you the 


questions on that when I get over here. You placed Embassy Club be- 


tween MacNaughton and American spirit blend. A. Embassy Club? 


Q. Yes. A. And the American blend? 

Q. Yes. I can rephrase my question if you do not understand it. 
A. It is a little bit--I mean, I want to be very definite on that. 

Q. Your list of samples and results of your taste test has nine 


samples, does it not, sir? A. The figure there is nine, yes. 


Q. Are you in doubt about that? A. Well, there were six and two 


_ straights and a blend, yes, that was nine. 


a jure 
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Q. And what percentage of straight whiskey was in that blend, sir? 
A. That Ido not know, sir. 

Q. Doesn't your list show 35 per cent? A. I:don't know exactly. 
I was told it was a blend. | 

Q. May we have Plaintiff's Exhibit 10, please, so I can show it to 
the witness? Now, directing your attention to Plaintiff's Exhibit 11, 





doesn't your chart show the spirit blend there is 35 per cent straight 
whiskey, sir? A. Well, it is marked 35 there but I was told, and I 
noticed that it was a blend, but I did not know exactly at the time that it 
was a 35 per cent blend. But I was told it was an American blend on the 
actual market in the United States. 

Q. Now, taking your list of samples, you have five Canadian whis- 
keys which are the first five? A. Yes. | 

Q. The sixth is Embassy Club. A. Embassy Club. 

Q. The seventh is the American blend? A. Yes. 

Q. The Eighth and ninth are traditional heavy-bodied American 
whiskeys? A. No, I do not think so. CouldI see that? Seven and 
eight are the straight whiskeys, and No. 9 is the blend. It is not No. 7 
which is the blend. It is No. 9 which is the blend. 

Q. Did you not testify yesterday that, as to similarity, you hada 
classification of six whiskeys which included the five Canadian and the 
Embassy Club? A. That is very close. i 

Q. Then you had the spirit blend as the next closest? A. Isaid 
yesterday in my testimony that the spirit blend was a medium between the 
heavier whiskeys and the first six samples which were the Canadian 
whiskeys and the Embassy Club. 

Q. Then this chart No. 9, the spirit blend should be up underneath 
Embassy Club? | 

MR. DONOHUE: I think my good friend is acting under an inad- 
wrtently mistaken view of the order one to nine. oa numbers assigned 





to the brands are not prefaced-- | 
THE WITNESS: Is not the classification. 
MR. DONOHUE: --is not the classification. There were arbitrary 
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numbers assigned. It is not a classification. 
BY MR. STRICKLER: 

Q. Then were you to classify the types of whiskey here, you would 
classify the first six as five Canadians and Embassy Club? A. No. One 
to six inclusive were in a very close class. 
| Q. And Embassy Club was at the bottom of that class? A. No. 

Q. It was not? A. No. Inthe one to six whiskeys, Embassy 
Club was not the heavier whiskey of the six. If that is what you want to 
‘know. 

Q. What was your answer there, sir? A. I said that between the 
samples from one to six, the Embassy Club was not the heavier whiskey 
of these six whiskeys. There was one Canadian whiskey which was 
slightly heavier than Embassy Club. 

x * * ok 

DAVID GOLDENBERG 
was called as a witness and, having been duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. DONOHUE: 

Q. What is your full name, Mr. Goldenberg? A. David Golden- 

berg. 


Q. And where do youlive A. 5943 Marvine Street, Philadelphia, 
Pennsylvania. 


Q. By whom are you employed? A. Publicker Industries. 

Q. In Philadelphia? A. In Philadelphia. 

Q. Are you the Mr. Goldenberg perhaps inadvertently identified 
yesterday as Mr. Goldberg by Mr. Chapleau as the person who was present 
| at a time when he made certain organoleptic tests in Philadelphia? A. I 
am that person. 

* * xe * * aK 

Q. I hand you what has been heretofore marked Plaintiff's Exhibit 
(12 and 12-A, 12-B and 12-C, and ask you to look at them and tell us 

whether you can identify them: A. Those are the notes I took at the 
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time Mr. Chapleau conducted his organoleptic examination of whiskey 
samples. | 

Q. And are the notations on these pieces of paper in your hand- 
writing? A. They are in my handwriting. 

Q. And they were made at the time when the tests were made about 
which Mr. Chapleau has testified? A. They were made at that time. 

x XK * x +d x 

Q. May ask you, Mr. Goldenberg, with reference first to Plain- 
tiff's Exhibit No. 12 for identification, would you tell the Court what that 
is and what you did with it? A. Those are the names and designations 
that I gave to nine samples of whiskey, five Canadian, one bottle of Em- 
bassy Club, a bottle of straight bourbon, a bottle of straight rye anda 
bottle of blended whiskey, a 35 per cent blend. Those are the markings 
that I put on the bottles from which I drew the samples. 

THE COURT: You said "names and designations. iy 

THE WITNESS: Designations are one, two, three, four, five, six, 
seven, eight, nine. 

BY MR. DONOHUE: 

Q. Now, did you prepare the nine glasses with the samples of the 
nine whiskeys, the names of which appear on that sheet? A. I did that. 
I marked the glasses accordingly, one, two, three, four, five, six, seven, 





eight and nine. | 

Q. And then, having listed on this sheet the identity of the whiskey 
in each of the nine bottles, what did you then do with this sheet? A. I 
took this sheet and put it on the same table, not to interfere with Mr. 





Chapleau's tasting, at the righthand corner of the table, inverting it so 
that the blank side was up, and indicating that it held the identity, the 
actual identity of the samples. | 
Q. Now, with reference to No. 12-A, 12-B and No. 12-C, will 
you state to the Court what the notation is that appears thereon and from 
whom you received the information? A. The matter on these three 
sheets of paper is my recording of comments made by Mr. Chapleau 
while the testing was going on. | 
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Q. And do they record the comment he made with respect to each 
of the nine samples? A. They do. 
Q. And after the organoleptic test had been concluded and you had 
made the recordings which you have just identified, did you disclose 
then to Mr. Chapleau the side of 12 for identification upon which the 
writing appears? A. I read back to Mr. Chapleau what I had recorded 
: on my note paper, and he listened to it and then he made some summaries, 
some summarizing statements. At the time Mr. Chapleau was making 
his remarks, I did not know whether he was just talking aloud, or knew 
that I was taking notes, so I-read back to him what I had recorded. Then 
he made some concluding remarks which served to amplify and clarify 
everything that he had said earlier, that he had said piecemeal. 
| Q. Did there come a time when he was exhibited the face side of 
‘No. 12 for identification? A. At that point after his summarizing re- 
marks, we turned the paper over and he was able to make any comparison 
that he wanted. 

THE COURT: Anddid he? Did he make a comparison? 

THE WITNESS: Well, he was at liberty to do anything that he 

wanted. 

THE COURT: Iam asking you what he did. 

THE WITNESS: He looked at the papers. I read off the identify of 
the bottles and he looked at the papers and was at liberty to check it for 
accuracy, check the accuracy of the reading that I made. 

BY MR. DONOHUE: 

Q. Did he suggest any change in the comments that you had made, that 
you had written on this sheet? A. No, he did not at this point any longer. 

THE COURT: What does that mean "not at this point any longer?" 

BY MR. DONOHUE: 
_Q. Did he atany time? A. No. 

THE COURT: The inference from that is he had done:so but had 

changed his mind. 
| BY MR. DONOHUE: 
Q. Did he atanytime-- A. That is not an inference that I meant 
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to create. | 
THE COURT: All I can tell is by what you said. 
THE WITNESS: I am referring to the fact that I read off to him the 
comments that he made while tasting, and then he made certain summariz- 
ing remarks, and that is what I had reference to. He made no alterations 
other than that. 
BY MR. DONOHUE: 
Q. Now, with respect to the nine listed whiskeys which appear on 


this sheet by name, from whom did you receive the bottle of Embassy 
Club? A. From Mr. John McCabe. | 
Q. Who is the production manager of Continental Distilling Com- 
pany? <A. That is right. | 
Q. And the other eight bottles the name of which appear on No. 12, 
from where did you receive or get those bottles? A. They came from-- 
the five Canadian Club bottles came from the Pennsylvania State Liquor 
Stores. The bourbon and the rye came from whiskey bottles in our pos- 





session, of our manufacture, also the blend. | 

MR. DONOHUE: I have no further questions, your Honor. I offer 

this in evidence. | 

THE COURT: It is received. 

(Plaintiff's Exhibit No. 12, 

12-A, 12-B and 12-C are 

received in evidence. ) 

CROSS EXAMINATION 

BY MR. STRICKLER: | 

Q. Mr. Goldenberg, was the one spirit blend used, did that blend 

contain 35 per cent straight whiskeys? A. Yes, the back label read 35 

per cent. ! 
Q. And wasn't that a Haller's Blend. A. Yes, it was. 

Q. And isn't Hallers a tradename of Continental? A. A Contin- 

ental subsidiary, yes. | 

Q. And that product that you used in these tests as the American 
spirit blend was a product of Continental? A. Yes, |it was. 


* * * * | * 
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MR. STRICKLER: If it please the Court, at this time I believe 
I normally would make a motion, but because of the Court of Appeals 
Opinion, I feel I am precluded from doing it at this time. 
* * * * * * 
499 MR. STRICKLER: If it please the Court, I would like Mr. Russell 
to take the stand and act as Mr. Avis, the Deponent in the depositions. 
THE COURT: Very well. 
(Mr. Russell takes the witness chair. ) 
| MR. STRICKLER: I refer you to page 32 of the deposition of 
Mr. Avis, taken on Friday, March 25, 1955. The question appearing 
.at line 1: 
"As aparty litigant in this proceeding, Mr. Avis, do you believe 
that under the law, similarity or dissimilarity of the Plaintiff's 
whiskey with Canadian whiskey is pertinent and relevant ?" 
MR. RUSSELL: "Answer: Well, it is an issue in the case, 
definitely, Mr. Donohue. I doubt if itis relevant. It is entirely 
dependent on whether the labeling of a light-bodied whiskey without 
the reused cooperage statement would deceive the American public. 
That is the best answer I can give to your question." 
MR. STRICKLER: "Question: May Iask you, Mr. Avis"-- 
MR. RUSSELL: "Answer: I think it calls for conclusions clearly. 
If I could add this, that in making any final ruling in this matter, 
I considered my self bound by regulations which required whiskey 
distilled at over 160° proof made in the United States and stored in 
reused cooperage to bear a reused cooperage statement, inasmuch as 
_this whiskey fell in that category. I felt that I was obliged to require 
_whiskey bottled under the Embassy Club label to bear a reused cooperage 
statement." 
MR. STRICKLER: Now will you turn to page 37, line 25: It is 
the question at the very bottom of the page: 
"Question: Is it your position, Mr. Avis, that with respect to 


your action in 1952, that that action was demanded or required of you 
by the language of the regulation itself?" 
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MR. RUSSEL: "Answer: Yes, sir." 

MR. STRICKLER: Now, will you turn to wan No. 59? The 
question appearing at the top of the page: 

"Question: Is it not the purpose of your order of September, 
1952 to make certain that the consumer will be advised that the flavor 
of the Plaintiff's whiskey is different from the traditional American 
heavy-bodied whiskey with which perhaps he may be familiar ?" 

MR. RUSSELL: "Answer: That is correct." | 

THE COURT: Read that again. This is Mr. Donohue asking? 

MR. STRICKLER: Yes, Mr. Donohue is asking Mr. Avis the 
questions. | 

THE COURT: All right. 

Now, will you read that question and answer again, please ? 

MR. STRICKLER: "Is it not the purpose of your order of 
September 1952 to make certain that the consumer will be advised that 
the flavor of the Plaintiff's whiskey is different from the traditional 
American heavy-bodied whiskey with which perhaps he may be 
familiar ?"' 

MR. RUSSELL: "Answer: That is correct." | 

MR, STRICKLER: Now, we will turn to page 16: 

"Question: Can you name any other type product than Jack Daniels 
Whiskey under regulations labeled merely ‘whiskey' ?" 

MR. RUSSELL: "Answer: I do not recall any offhand." 

MR. STRICKLER: "Question: Is it your impression that there 
are such, however ?" 

MR. RUSSELL: "Answer: It is my impression that there are 
such. " 

MR. STRICKLER: "Question: Could you obtain that information 
for us, Mr. Russell, and supply it--Mr. Avis--I am sorry ?" 

MR. RUSSELL: "I can andI will." 

* * ca * * 3K 

MR. STRICKLER: Will you turn to page 85, sir? 

The first question at the top of page 85: | 
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"Question: Is it your view also that the consumer would be advised 
that the flavor is different if the label bore a reused cooperage statement ?" 
MR. RUSSELL: "Answer: Yes, that is definitely my view." 
| MR. STRICKLER: "Question: Can you tell us what you base 
that view on ?"' s 
MR. RUSSELL: “Answer: Well, the fact that the label bore a 
reused cooperage statement would indicate that the whiskey was stored 


we 


in reused cooperage. It certainly would put the consumer on notice as to 
that fact. It has been our interpretation of the regulations at least that 
that notice would distinguish it from American-type whiskeys." 

MR. STRICKLER: "Question: Well, I understand you said that 
it was your view that a reused cooperage statement on a label would 
inform the consumer that the flavor is different from flavors that he 
is accustomed to in ryes and bourbons and my questim was what you 
based that view on? Do you have any information that that is so? Have 
you received reports, and so on ?"’ 

508 MR. RUSSELL: "Answer: No, I have no information that wasn't 

contained in the various hearings that have been held on this subject." 

MR. STRICKLER: Now, will you turn to page 87, please, sir. 

"Question: Would you say, Mr. Avis, we are still talking about 
your background in this industry, we are not talking about what the 
regulations require and so on; would you say that in order for a consumer 
to be advised of a difference in flavor between the Plaintiff's whiskey 
and traditionally heavy-bodied American types of ryes and bourbons, 
that the consumer would necessarily need to know how the whiskey is 
stored or are there other ways of informing him ?" 
3 THE COURT: I would like to know, as you proceed with this, ~ 
who is asking ? 

MR. STRICKLER: Oh, this is Mr. Ungar now, your Honor. 

THE COURT: Who is he? 

MR. STRICKLER: The last question was by Mr. Ungar, too. 

THE COURT: Who is he? 

MR. DONOHUE: One of my associates, your Honor, who is here. 
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MR. RUSSELL: “Answer: This is alla matter of opinion now, 
i 509 Mr. Ungar. AllI can say to you is that the regulations speak 


for themselves and they have been interpreted, they require that 
whiskey distilled at over 160° proof made in the United States, stored 
a ~ in reused cooperage, must bear the reused cooperage statement. 
"That is the best answer I can give you. It is immaterial what 
I think. We have a regulation that we are under obligation to enforce 
and which I enforced." 
MR. STRICKLER: Will you turn to page 89, please ? 
"Question (by Mr. Ungar): Does the consumer, in your opinion, 
Mr. Aivs, need to know that Canadian, Scotch, Irish and corn whiskey 
are stored in reused cooperage in order to be apprised of the fact that 
their flavor is different from rye and bourbon ?"” 
MR. RUSSELL: “Answer: I think not. I think the fact that 
those whiskeys are peculiar to the countries in which they are produced, 
and all, puts the consumer on notice that they are particular types of 
whiskey." 
MR. STRICKLER: "Question: And so far as corn is concerned, 
that is not peculiar to the country in which it is produced, I take it ?” 
MR. RUSSELL: "Answer: No, I did not notice that you included 
corn." | 
310 MR. STRICKLER: "Questia: Yes, I am including corn." 
MR. RUSSELL: "Answer: In so far as corn is concerned, as you 
well know, the regulations specifically provide that it can be stored in 
either uncharred cooperage or reused cooperage."' | 
MR. STRICKLER: "Question: The question is not what the 
° regulations provide. The question is whether you think the consumer 
in order to be advised that corn is different from. rye and bourbon 
needs to know that corn is stored in reused eooperage “Ae i 
MR. RUSSELL: "Answer: I don't think 80." ; 





MR. STRICKLER: "How do you think the consumer is advised 
that corn is different from rye and bourbon ?" 
MR. RUSSELL: "Answer: Well, by the very terminology, corn 
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whiskey. He is put on notice that it is a different whiskey than rye 
whiskey, for example." 

MR. STRICKLER: Will you turn to page 94, please, the question 
appearing at the bottom of the page by Mr. Ungar: 

"Do you mean to say that the consumer knows that corn is tradi- 
tionally or has been traditionally stored in other than new charred 
cooperage ?" 

MR. RUSSELL: "Answer: I nean to say that the concept is that 
he would not be deceived if corn whiskey, if stored in reused cooperage, 
failed to bear the reused cooperage statement. That is the irterpretation 

that we have placed on the regulation, that is the theory undoubtedly 
on which the regulation was predicated. In the traditional method in 
which corn whiskey is stored it is not necessary." 

MR. STRICKLER: Will you turn to page 102, please, At the 
bottom of the page: 

"Question: (By Mr. Ungar) Since the regulation has been promul- 


gated, can you name any that has distilled"--will you excuse me, one 


moment. I might say that this one question does not make sense unless 
you go back, your Honor, but it refers to other distillers, and with that 
explanation I think the question is clear: 
"Since the regulation has been promulgated, can you name 

any that has distilled whiskey at over 160 and stored in reused ?"' 

MR. RUSSELL: “Answer: Other than Continental ?" 

MR. STRICKLER: "Question: Other than Continental?" 
| MR. RUSSELL: "Answer: I am uncertain about that. I can't be 
positive. " 

MR. STRICKLER: "Can you find out and supply that information, 
Mr. Avis?" 

MR. RUSSELL: "Answer: Yes, I will, sir." 

512 MR. STRICKLER: Now we come back to the same letter again, 
your Honor, at this time where the information was supplied as to other 
distillers distilling at over 160°. Will you read what the answer is, 

if there is no objection, Mr. Russell? 








233 
MR. RUSSELL: "Answer: As to the first question, I find that 
a comprehensive list of all distillers who had produced the whiskey in 


question would require a review of the forms filed daily for each dis- 
tilling company and is, therefore, impractical. Iam, however, able 
to inform you that, as late as 1946 and 1947, substantial amounts of 
whiskey distilled at over 160° proof were stored by the American Dis- 
tilling Company. These amounts are, of course, in addition to those 
produced by Continental Distilling Corporation, " 

MR. STRICKLER: That is the end of Mr. Avis' deposition, 
your Honor. 

My next is the portions of interrogatories that I feel have a 
bearing on this subject, your Honor. 

Interrogatory No. 7. "Give the names and addresses of the 
officers of Continental Distilling Corporation. " 

MR. RUSSELL; "Answer: L. J. Gunson, President; 

'w.. J. Lehman, Vice President; 

"Charles Kurz, Vice President; 

"R. Robert Smith, Vice President; 

"A. E. Lang, Treasurer; 

"Leo Vernon, Secretary." 

MR. STRICKLER: Interrogatory No. 11: 

"Give tradenames used during period 1945 to date in distilling, 
bottling or selling whiskey by Continental or Publicker or any other 
corporation specified in the answer to No. 10 where such trade names 
differ from the corporate name." | 

This is the answer: 

"The following trade names were used by Continental Distilling 
Corporation in the bottling and selling of whiskey: Kinsey Distillers 
Company, Old Hickory Distillers Company and W. A. Haller Company. 
No trade names were used by Publicker Industries, Inc., or any of its 
affiliates in distilling, bottling or selling whiskey." 

Question No. 16: | 

"As to the product bottled and sold under the brand name Embassy 
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Club, state by percentages all the ingredients contained therein, and as 
to all whiskeys used in the product, state the mash contents, giving the 
percentages by weight of all ingredients used, the process of manufacture 
from mashing through distillation, including proof of distillation, and 
the period of storage in reused cooperage, or charred new oak cooperage, 
or both. If the product Embassy Club varied from time to time, give the 
same information as to each variation in the product." 

In the answers, Your Honor, that was not answered, and after 
motion, the plaintiff answered as follows: 

"The whiskey described in Paragraph 7 of the complaint and sold 
under the brand name Embassy Club was distilled in a continuous still 
at a proof in excess of 160 degrees from a mash consisting of corn and/or 
rye and malt (the percentages cannot be ascertained at this time), then 
aged for a period of 6 years or mee in barrels which had lost their char 
7 by prior use in the aging of whiskey. This whiskey was usually 
blended (although at times unblended) with from 1% to 6% whiskey distilled 
in a beer still at under 160 degrees proof from a gain mash consisting 
of corn (more than 80%) and malt and aged for a period of 6 years or 
more in barrels which had lost their char by prior use in the aging 
of whiskey." 
| The answer continues with what I don't think is important material 
in our case. 

Subsequently, following another motion, the plaintiff's further 
answered the question in a supplemental answer to defendants’ inter- 
rogatory, in which they state: 

"The whiskey described in Paragraph 7 of the complaint and sold 
under the brand name Embassy Club consisted of a whiskey distilled 
at approximately 185 to 188 degress proof from a mash consisting of 
a high percentage of rye or corn or both (the variations cannot be as- 
certained at this time) with from 10% to 12% malt. In view of the fact 
that individual grain characteristics tend to disappear from whiskey at 
about 160 degress proof and become insignificant at 185 to 188 degress 
proof, the percentages of rye or corn varied from time to time without 
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any effect on the ultimate product. This whiskey was usually blended 
v with from 1% to 6% of whiskey distilled at 130 to 150 degrees proof 
516 from a mash consisting of approximately 90% corn and approxi- 
mately 10% malt, and a minute amount of caramel (1 part caramel to 
10, 000 to 20, 000 parts whiskey) for coloring purposes only. The 
whiskeys were mixed in a blending tank. Both whiskeys wereof the same 
age at any one time, the age ranging from 6 years up." 

Interrogatory No. 22: 

"State as to the whiskey described in Paragraph 7 of the complaint 
the length of the period of prior use of the cooperage described and whether 

; it was being used for the first, second, third, or subsequent times as 
reused cooperage for the storage of whiskey; also whether the reused 
cooperage had ever been used for purposes other than the storage of 
whiskey. " 

Answer to Interrogatory 22; 

"The reused cooperage used for the aging of the whiskey had 
previously been used once, and only for the aging of whiskey. The period 
of prior use of the barrels repectively used cannot now be ascertained." 

Interrogatory 25: 

"Does Continental claim that Embassy Club whiskey is similar 
to all Canadian whiskeys or only to some Canadian whiskeys? If only 
to some Canadian whiskeys, state the brand names of all of the Canadian 
whiskeys to which Embassy Club is claimed to be similar." 

517 Answer to Interrogatory 25: 

"The whiskey here involved is similar to Canadian whiskeys marketed 

. as Canadian whiskey in the United States in general, in the respects 

a indicated in the answer to Interrogatories 26 to 32 infra. All the Canadian 

whiskeys marketed in the United States vary from one another (just as, 

for instance, bourbon whiskeys sold in the United States vary from one 

another), and any specific brand may vary somewhat in itself from time 

to time." 

Interrogatory No. 33: 
"State the mash content of the Canadian whiskeys stated in the 
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answer to No. 25 to be similar to Embassy Club." 
Answer to Interrogatory 33: 
Plaintiff does not know the mash content of any particular brand 
of Canadian whiskey. The mash contents of Canadian whiskeys vary 
from time to time." 


Interrogatory No. 34: 

"State the method of manufacture, from mashing to bottling, of 
such Canadian whiskeys." 

Answer to Interrogatory 34: 

"The method of manufacture of Canadian whiskeys to the degree 
relevant to the issues in this case is to distill in excess of 160 degrees, 
place for aging in previously used whiskey barrels, blend with a small 

518 | quantity (less than 20%) of whiskey distilled at less than 160 
degress proof." 

Interrogatory 35: 

"State whether or not such Canadian whiskeys are blended Canadian 
whiskeys under Regulations No. 5." 

Answer to Interrogatory No. 35: 

"The Canadian whiskeys sold in the United States are, in general, 
blended Canadian whiskeys. " 

Interrogatory No. 36: 

"State whether or not Embassy Club is a blended whiskey under 
Regulations No. 5." 

Answer to Interrogatory No. 36: 

"The whiskey here involved is not a blended whiskey within the 
meaning of Regulations 5. Although made in like manner as described 
in No. 34 above, its designation under Regulations 5 is:'Whiskey' , 
whereas Canadian whiskeys made in such manner are designated under 
Regulations 5 as ‘Blended Canadian Whiskeys". 

"Interrogatory No. 37: 

"State whether a reused cooperage whiskey, distilled above 160 
degrees proof and unmixed with other whiskeys has been sold, the 
brand name under which sold, and the years in which sold." 
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Answer to Interrogatory 37: 
"The whiskey describedinthe first paragraph of the answer to 
Defendants’ Interrogatory No. 16 was sold unblended for three months 
during 1953 and three months during 1954 under the brand name Embassy 
Club." | 
Interrogatory No. 38: | 
"State in what respects Embassy Club whiskey is ‘markedly dif- 
ferent from the traditional American type whiskey’. | 
Answer to Interrogatory 38: 
"The whiskey here involved is different from the traditional 
American type whiskey in that it has different color and fewer solids, 
esters, aldehydes, fusel oil and tannin, and substantially differs in 
odor and taste." | 
Interrogatory No. 39: | 
"Does Continental claim that Embassy Club whiskey is similar in 
any other respect than storage in reused cooperage to corn whiskey, 
Canadian whiskey, Irish whiskey, or Scotch whiskey? If so, state 
in what other respects as to each of these whiskeys." 
Answer to Interrogatory 39: | 
"Similarity to corn whiskey is not claimed in any respect other 
than both are aged in reused cooperage. Similarity to Canadian 
whiskey is described above in the answer to Interrogatories 26 
to 32. Similarity to blended Scotch and blended Irish 'whiskeys sold 


in the United States exist to the extent (in addition to aging in reused 
cooperage) that they contain whiskeys distilled in excess of 160 degrees 





proof, are generally classified as light-bodied whiskeys and are sub- 
stantially different from traditional American type whiskeys. as 
Those are the interrogatories, Your Honor. 
MR. DONOHUE: May I suggest to the Court that counsel should 
be required to read into the record at this time the answers to Inter- 
rogatories 26 to 32, since he made reference in the answers to certain 


other interrogatories, as, for example, justa moment ago, when he said 


similarity claimed to Canadian whiskey is the similarity referred to in 
| 
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the answers to Interrogatories 26 to 32. I think it leaves the record in 
a confusing state, unless those interrogatories and the answers thereto 
are also read. 

MR. STRICKLER: I have no objection to reading them in. If 
counsel wants them, I will read them in. 

| THE COURT: I don't know, but I think the suggestion is reasonable. 
Whether it will help me or not, I have no idea. 
521 MR. STRICKLER: Now this follows, of course, Interrogatory 25 

which I would have to give you again. I have given that as I recall. 

"Does Continental claim that Embassy Club whiskey is similar 
to all Canadian whiskeys or only to some Canadian whiskeys? If only 
to some Canadian whiskeys, state the brand names of all of the Canadian 
whiskeys to which Embassy Club is claimed to be similar ?" 

Then 26, 27, 28, 29, 30, 31, 32 and 33 are as follows: 

"Is the claimed similarity based on taste ? 

"Is the claimed similarity based on aroma? 

"Is the claimed Similarity based on color ? 

"Is the claimed similarity based on chemical analysis ? 

"Is the claimed similarity based on method of manufacture ? 

"Is the claimed similarity based on method of storage? 

"Is the claimed similarity based on mash contents ?" 

The answers given to that list of questions were as follows, 26 
to 32: 

"The similarity is based on taste, aroma, color, chemical analysis 
and the general method of manufacture and storage. 


"Similarity in mash content is claimed, to the degree that composi- 
tion of mash is material in the manutacture of Canadian whiskeys." 
Those are the interrogatories, your Honor. 


Now, may we have Mr. Russell resume the stand in the personality 
of Mr. Alkire? 

THE COURT: How do you spell that? 

MR. STRICKLER: Alkire, A-l-k-i-r-e. 

MR. Russell, Will you turn to page 2 of the transcript of the 
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| deposition of Mr. Ralph H. Alkire taken on Naa June 22, 1955. 
‘The first question by Mr. Ungar: 
"Will you please state your name and address for the record ?" 
MR. RUSSELL: "Answer: My name is Ralph H. Alkire; my 
address is 8710 Second Avenue, Silver Spring, Maryland." 
MR. STRICKLER: "Question: You are employed in the Alcohol 
and Tobacco Tax Division, are you not?" 
MR. RUSSELL: "Answer: That is correct." 
MR. STRICKLER: "Question: "In what capacity?" 
MR. RUSSELL: "Answer: Iam chief, Planning and Procedure 
Section, Permissive Branch." 
523 MR. STRICKLER: May we turn to page 4, seca question by 
Mr. Ungar: 
"Mr. Alkire, Mr. Jolin told us thaother day about a trip to 
Canada taken by him and you in 1952. Will you please tell when you left 
on that trip, when you came back and where you went." 
MR. RUSSELL: "Answer: I think it would be only proper to say 
now that any statement that I give this afternoon is based on my recol- 





lection of something which happened slightly more than three years ago. 

"Now, in reply to your immediate question, I believe we left 
early in February and returned late in the same month, 1952. 

"We visited some tour distilleries in Canada, two in the Montreal 
area, one at Walkerville, Ontario, and one on the outskirts of Vancover, 
British Columbia." | 

MR. STRICKLER: "Question: Have you had occasion, Mr. Alkire, 
to refresh your recollection concerning that trip since 1952?" 

MR. RUSSELL: "Yes, sir." | 

MR. STRICKLER: "Question: Have you examined the report which 
you made as a result of that trip?" 

MR. RUSSELL: "Answer: Since 1952, yes." 

MR, STRICKLER: "Have you examined it in the last couple of 
weeks ?"' | 

MR. RUSSELL: "Answer: Yes, sir." 








of Montreal. Would those be the Schenley plant and the Seagram plant ?"' 
MR. RUSSELL: "Answer: Yes, sir." 
MR. STRICKLER: "Question: And the one at Walkerville, Ontario, 

was the Hiram Walker plant ?" < 
MR, RUSSELL: "Answer: That is right." 

MR. STRICKLER: "Question: And the fourth plant you visited was 

UDL of Canada ?" 
MR. RUSSELL: "That is correct." : 
MR. STRICKLER: “Will you tell us how long you spent at each of 

the plants you visited." 
MR. RUSSELL: “Answer: I believe that it was approximately a 

day at each of the plants in the Montreal area, about two days in 

Walkerville and, perhaps slightly in excess of day at Vancouver." 
MR. STRICKLER: Will you now turn to page 7, please. 
Question by Mr. Ungar: "I take it further that you learned about 

Canadian whiskey both through observation and through conversation 
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MR. STRICKLER: "Question: Youvisited two plants in the vicinity 


with various people; is that correct ?"' 
525 MR. RUSSELL: "Answer: That is correct." 

MR. STRICKLER: "You had conversations, did you, with per- 
sonnel at the distilleries you visited ?" 

MR. RUSSELL: "Answer: Yes, sir." 

MR. STRICKLER: "Question: and with other persons ?" 

MR. RUSSELL: "Answer: Yes, sir." 

MR. STRICKLER: "Questim: What other persons ?"' 

MR. RUSSELL: "Answer: Representatives of the Canadian 
Government who were connected with the collection of excise tax on « 
distilled spirits." 

MR. STRICKLER: Now, will you turn to page fourteen, please. 

THE COURT: Before you get to that, let me ask you this because 
I think I missed it. What was Mr. Alkire's position or occupation ? 

MR, STRICKLER: He was chief of the Planning and Procedure 
Section, Permissive Branch. 
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THE COURT: Of the Alcohol and Tobacco Tax Unit ? 
MR. STRICKLER: Yes, I can read you more of his qualifications, 
your Honor. | 
THE COURT: Well, you can do it or not as you wish. The reason 
that comes to my mind or came to my mind is that you asked him if 
he became familfar with Canadian whiskey on this tour. 
Are you going to make an expert out of him? | 
MR. STRICKLER: Not make an expert out of him, your Honor. 
Let him testify as to what he saw, what he actually observed. He 
will not be an expert here. 
THE COURT: All right. 
MR. STRICKLER: We were on page fourteen of the transcript, 
question by Mr. Ungar: | 
"What was the proof of distillation as you observed it at the 
various plants ?" | 
And I, as counsel for Government interjected there, your Honor: 
"Can we establish what product is being discussed now, which 
of the various brands? " 
By Mr. Ungar: "I take it we are talking about whiskey, are we 
not, Mr. Alkire ?" | 
MR. RUSSELL: "Answer: That is my understanding." 
MR. STRICKLER: "What was the proof of distillation as you 
observed it at the various plants ?" | 
MR. RUSSELL: "Answer: It of course varies., We at one plant, 
the particular product at that time was in excess of 160° U.S. proof." 
MR. STRICKLER: "Question: What was the proof exactly, if 
you remember ?" 
MR. RUSSELL: "Answer: No, sir; I do not remember exactly." 
MR. STRICKLER: "Question: You remember that it was over 
160° but you do not remember how much over, is that correct ?" 
MR. RUSSELL: “Answer: That is correct. To complete my 
answer to that question, at another plant the proof of the distillate 
at the time that it was observed was, as I recall, in the range of 130 
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to 145 U.S. proof." 
| MR, STRICKLER: "Question: Your answer that you observed a 
gauge reading of over 160 was with respect to one plant, is that correct ?" 
MR, RUSSELL: “Answer: That is correct." 
“MR. STRICKLER: "Question: And with another plant you observed 
a gauge reading of somewhere between 130 and 140; is that right ?" 
MR. RUSSELL: "That is right." 
MR. STRICKLER: Now at the bottom of the same page: Question: 
"Did you at any of the plants you observed in Canada, see hydrometer 
readings up to 190° 2" 
And then I interject: "What was that proof? I did not hear it." 
"MR. UNGAR: 190." 
I said again: 'Does that mean the whiskey being distilled as high 
as 190 degress ?"' 
528 "Mr. UNGAR: That is right." 
"THE WITNESS: I don't believe so." 
"MR. UNGAR: I beg your pardon?" 
MR. RUSSELL: "Answer: The answer is no." 
MR. STRICKLER: "Question: I take it you did not see any 
whiskey being distilled at over 190?" 
MR. RUSSELL: "Answer: That is correct." 
MR. STRICKLER: Turning to page 17 towards the bottom a 
question by Mr. Ungar: 3 
"Question: Dia you learn anything about the type of containers 
in which whiskey was stored ?"' 
MR. RUSSELL: "Answer: Yes." 
MR, STRICKLER: "Question. In Canada." 
MR. RUSSELL: “Answer: Yes, sir." 
% x ak * * * 
O71 THE COURT: I guess Iam wrong about this, but I have been 
thinking in different terms. I thought you had conceded that there was 
a valid statute pursuant to which a valid regulation had been issued, 
but that in its application, the one we are dealing with here, it was 
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invalid, the regulation. 

MR. DONOHUE: That is substantially correct, your Honor. 

THE COURT: Very well. That is all you need to know, isn't 
it? 

MR. STRICKLER: Your Honor, this issue is vitally important 
to us: If the regulation is conceded to be valid, that certainly changes 
the picture of this case quite a bit. 

THE COURT: I do not see that it does, and I think now is as 
good a time as any other, if I have not expressed it before, to do it now: 
I think the statute is valid. You can persuade me, either of you--you won't, 
of course--out of that view. I think the regulation is valid. But I have 
avery strong feeling that as applied to the situation here with which 
I am. confronted, its application renders, it so far as this Plaintiff 
is concerned, invalid, because I think, as to him or it, it is dis- 
criminatory, and the more I think of it, the more I am of the view that 
I should have--as I have done--let into evidence the testimony concerning 
marketability because I think--I am not stopping you from your argument 
but it may help you in your argument--I think that the issue of marketa- 
bility is directly connected with the issue of consumer deception. An 
illustration of what I mean is this, and it goes to the more basic question 
of discrimination and arbitrariness. If a consumer goes in, assume the 
hypothesis, anyway, that a given consumer knows enough to know what 
reused cooperage is or reused barrels-apparently the word "cooperage" 
is used on the label or required to be used--I would suppose but I do not 
know and I do not decide that you people would know what that means. But 
let us assume they do, and I think I must assume that they do. 

A given consumer goes in to a liquor store and if he reads the 





front label, I guess of a brandname, for instance, proof or whatever, 

then he may--and I must assume probablywould--turn to the back label 

and he could find on that, in asking for a given brand, "Reused Cooperage, 

Aged in reused cooperage." 
That may turn him away from the brand that, let us assume, he 

asked for. Having asked for it and the dealer puts it on the counter, 
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he looks at it and he turns it over and on the back he sees the back 
573 | label and he finds that this has been aged in reused cooperage. 

It could very well be that that would turn him away from the 
product that he came in there to ask for, and he would say, "Well, 
give me Canadian Club," for instance. 

And he looks at the labels on that and he does not find, does he, 
"Reused Cooperage" on the label? 

MR. STRICKLER: He does not, your Honor. He might not even 
find an age statement. 

THE COURT: Right. So what has that got to do with it? It 
has got to do with the basic purpose of the statute, it seems to me, 
and the regulation, consumer deception. This label, required as 
‘it has been, turned a man away from one product toward another. 

He buys No. 2 and the reason he does not buy No. 1 is because he finds 
: that it has been aged or stored in reused cooperage. But he does not 

| know when he buys No. 2, which is what he actually does buy, that 
that, too, has been aged or stored in reused cooperage. 


If that is not consumer deception, what the heck is ? 
x * * % a x 
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576 December 7, 1955 
The above-entitled cause came on for further hearing before the 
HONORABLE HENRY A. SCHWEINHAUT, a District Court Judge at 
10:30 a. m. | 
* at aK eK * * 
610 - RICHARD L. RYAN 
was called as a witness by counsel for the Defendants and, having been 
duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. STRICKLER: | 
Q. Please give us your full name and tell us where you live. 
A. My name is Richard L. Ryan, 5607 McLean Drive, Bethesda, 
Maryland. | 
Q. And where are youemployed, sir? A. Internal Revenue 
Laboratory. 
Q. And what is your position there, sir? A.) Iam Chief of 
the Laboratory Section of the Alcohol, Tobacco Tax Division. 
Q. Are youa chemist? A. Iam. | 
611 Q. Would you give us your qualifications as a chemist and chief 
of the laboratory of the Bureau of Internal Revenue ? 
MR. DONOHUE: May I saythat I know the witness. Iam 
perfectly willing to concede his expertness as a chemist. 
THE COURT: Very well. 
BY MR. STRICKLER: 
Q. Will you tell us what sort of experiments you have conducted 
through the years, Mr. Ryan, on alcoholic beverages ? A. Well, since 
going to the Internal Revenue in 1920 I have had occasions, innumerable 
occasions to examine all types of alcoholic products. 
Q. And have you examined them both chemically and organolep- 
tically? A. Yes, I have. | 
Q. And what are the most significant chemical criteria that you 
consider in your analysis of various whiskeys? A. : Well, of course, 
that depends upon what you are looking for; where we are determining 
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whether whiskey is light or heavy-bodied, one of the principal things 
we would look for would be the fusel oil content. 

612 Q. How are your organoleptic tests conducted, sir? A. Why, : 
we make two types. We run tests in the laboratory among the chemists 
and then sometimes we call in people fromoautside. By the "outside," 

I mean other people in the office that are not connected with the lab- 
oratory. 

In making the test we have run them at bottle proof and also at 
reduced proof. The samples to be tested are always poured into red- 
colored glasses that are numbered by the person who is conducting 
the test, and then the whiskeys are examined and their findings reported 
on a slip of paper and the Examiner correlates the information. 

Q. Have you examined any samples of Embassy Club whiskey, 
Mr. Ryan? A. I have. 

* ¥ * * * 

613 Q. I show you this bottle marked Detendant's Exhibit No. 2 for 
identification, and ad you if you have seentthat before, sir? A. Yes, 

. I have. } 

Q. I notice that the label is missing from that bottle. 

THE COURT: Both the front and the back. 

BY MR. STRICKLER: 

Q. There are no labels on that bottle which were originally on 
that bottle, sir? A. There was a label on the front of this bottle, 
and at the request of the Legal Division, the label was taken off. 

Q. Did the bottle contain a back label? A. No, sir, it did 
not. 

Q. Do you know where the bottle came from, sir? A. The = 
bottle was purchased on the open market by one of my assistants. 

MR, STRICKLER: Your Honor, at this time maybe by stipulation 
I can save some time. The label, the front label, the only label on 
the bottle was ‘taken off and removed so that we could attach to it an 
affidavit which is on file in this case. 


+ 
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x * aK * x* * * 

MR. DONOHUE: I have no objection to that. If Mr. Strickler tells 
me that is the label that was taken off that bottle, I accept his word. 

MR. STRICKLER: I will so tell Mr. Donohue. 

BY MR. STRICKLER: 

Q. Now that bottle contained Embassy Club whiskey that you 
bought on the open market, sir? A. Yes, sir. 

Q. Can you tell us the date that bottle was purchased? A. IfI 
may refer to my laboratory cards? 

Q. Surely. <A. That bottle was purchased on November 30, 1954. 

MR. STRICKLER: You Honor, at this time I would like to offer 
the bottle into evidence with the label that is in the court file having been 
attached to it. 

THE COURT: I think you are premature because he has not said any- 
thing about its content yet. The bottle, itself means nothing and the label 
I take it, gentlemen, is the same label that is on the one that you spoke 
about, the regular label, is that right? 

MR. STRICKLER: That is correct, your Honor. I would like to 
check the court files because I do not know what age is stated on that par- 
ticular label. 

* * me * ak ok 

MR. STRICKLER: The label is different on that bottle from the 
ones that you have seen in the respect that it states whiskey is 8 years 
old instead of 6. 

THE COURT: You mean No. 2? 

MR. STRICKLER: No, No. 1. 

THE COURT: You have identified this as No. 2? 

MR. STRICKLER: That is correct, Iam sorry. 

THE COURT: And the label from this one, No. 2, stated the age 
as eight years old? 


MR. STRICKLER: Eight years old, yes, sir. 
x ae * * ae * 
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BY MR. STRICKLER: 

Q. Mr. Ryan, I show you what has been marked as Government 
exhibit 3 for identification, and ask you if you can identify that, sir? 
‘A. Yes, Ican. This was a bottle that was purchased a few days sub- 
‘sequent to the purchase of the exhibit No. 2, for the reason that we needed 
more whiskey in connection with this work. 

Q. And it was purchased on the open market, sir. A. Yes, sir. 

Q. Did you conduct any chemical examinations of the whiskeys con- 
tained in those two bottles, sir? A. Yes, sir, I did. 
7 Q. And do you have the results of those examinations with you, sir? 
A. Yes, Ihave the laboratory card made at the time. 

Q. And will you tell us please, the results of your chemical exami- 
nation? 7 


we * * * * 


A. Well, the sample identified as laboratory No. 5051-- 

THE COURT: Which would be-- 

THE WITNESS: Exhibit No. 2. I will give you the figures calcu- 
lated to 100 proof. Of course, that would make the proof 100. Total 
acids 47, that is parts per hundred liters; esters 33 parts per hundred 
liters. Total color 6.2. That is in the Lovibond scale. Organic solubles 
413. Solids 95. That is grams per hundred milli-liters. Fusel oil 122. 

) BY MR. STRICKLER: 
Q. Those figures were the same for both whiskeys, sir? A. Yes, 


Q. Now, as the result of that examination, what is your conclusion 
as to whether or not the whiskey contained in those bottles is light or 
heavy-bodied? A. I would say it is a heavy-bodied whiskey. 
3 Q. Was the whiskey contained in those bottles similar or within 
the range of any Canadian whiskey, sir? 

MR. DONOHUE: Object to the question, if it please your Honor. 

THE COURT: On what ground? 

MR. DONOHUE: He has only testified to the chemical analysis of 


one bottle. Now he is asking about the range of those bottles. 
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MR. STRICKLER: He said the results were identical, your Honor, 
for those bottles. | 
THE COURT: He said he examined both bottles. 
MR. STRICKLER: That is correct. | 
MR. DONOHUE: I did not understand him to say that they were 
identical. 
THE COURT: Well, he did. 
BY MR. STRICKLER: 
Q. Now, I will repeat my question: Was the whiskey contained in 
those bottles identified as Government's Exhibits 2 and 3, similar or 
within the range of Canadian whiskeys? A. No, they were not. 
Q. Were they similar or within the range of American whiskeys? 





A. Yes. 
619 Q. And with any particular whiskey, sir? A. Corn whiskey. 
2k * x 5 * * 


Q. I show you this bottle of whiskey marked for identification as 
exhibit 4 and ask you if you have seen that before? A. I have, sir. 
MR. STRICKLER: At this time, your Honor, counsel stipulated in 
a deposition that this is a bottle of whiskey given me by Mr. Goldstein 
transferred to Mr. Russell and into Mr. Ryan's hands. [If that still is 
620 the case, we will praceed without showing the continuity. 
MR. DONOHUE: Correct. : 
BY MR. STRICKLER: 
Q. Did there come a time when you examined 'the whiskey contained 
in the bottle identified as Government Exhibit No. 4? A. I did. 
Q. And what examinations did you make of that whiskey, sir? 
A. I made a chemical examination and we ran a taste test among four 
of the chemists in the laboratory. 
| Q. Could you tell us your conclusions that you arrived atasa 
result of the chemical analysis? A. Well, I decided it was a light- 
bodied whiskey. ! 
Q. And did you do that on the basis of the congeneric content of 
that whiskey? A. I did, yes. | 








621 


250 
3 Q. And could you tell us your findings in that respect? A. The 
figures are calculated to 100° proof. Total acids 39.4; esters 27.1; 
color 594; solids 78.9; fusel oils 63.2. 

Q The figures that you give us are on the so-called AOAC 
method of analysis? A. Yes, sir. 

Q. And as a result of your chemical findings, Mr. Ryan, did you 
reach any conclusion as to whether that whiskey fell within the range or 
was similar to Canadian whiskeys? A. Well, chemically, I would say 
that it would fall within the range of some Canadian whiskeys, yes. 

Q. And did you reach any conclusions, sir, as to whether or not 
the particular whiskey there would fall within the range of any American 
whiskeys? A. Yes, it would fall within the range of some of the spirit 
blend whiskeys. 

Q. On the basis of your taste tests--well, first do you consider, 
yourself, Mr. Ryan, as an expert taster? A. No, I do not. 

: Q. In the course of your work through the years have you on many, 
‘many occasions tasted whiskey? A. Ihave, yes. 

Q. You are familiar with the tastes of various types of whiskey? 
A. Tam. 

Q. And you have conducted on behalf of the Government in your 


laboratory organoleptic tests throughout the years? A. I have. 
622 
‘A. Thave. 


Q. And you have made your findings known to the Administrator? 


Q And with this background in this field, sir, why is it you do 


not consider yourself an expert? A. I consider myself an experienced 


taster, tester of whiskey, but I do not consider that I am an expert be- 
cause we have had occasions to evaluate ourselves and I find that Iam 


right about 75 per cent of the time, and I think experts should be right 


more than that. 
THE COURT: You would not want to be right all the time? 
THE WITNESS: Well, I would think it would be more than 75 per 
cent to be an expert. 
BY MR. STRICKLER: 
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Q. You did taste the whiskey in the bottle identified as Government 
exhibit No. 4 for identification? A. Yes. | 

Q. And did you conclude on the basis of your tasting of that 
whiskey, sir, that it fell within or was similar to Canadian whiskeys? 
A. Yes, I did. | 

Q. And did you make any conclusion as to whether or not it was 


similar or within the range of the taste of any American whiskeys? 

A. Spirit blend whiskeys. | 

* * ss aK | * a 

Q. I hand you a bottle of Embassy Club whiskey marked for identi- 
fication Defendant's exhibit 5. | 
MR. STRICKLER: Your Honor, this exhibit was also transmitted 
through the Plaintiffs to the Bureau of Internal Revenue and was stipuled 
to at a deposition and I presume the same stipulation would follow. 

MR. DONOHUE: Yes, your Honor. | 

BY MR. STRICKLER: 

Q. Did you conduct the same chemical and taste experiments on 
Government exhibit No. 5 as you did on the prior exhibits? A. I did. 

Q. Could you give us the results of your chemical analysis of that 
exhibit? A. Yes, I will. The figures are calculated to proof. The total 
acids are 41.2; esters 28.8; color 7.44, solids 90.95 fusel oil 32.6. 

Q. Asa result of your chemical analysis, Mr. Ryan, did you con- 

clude that that product or the contents of that exhibit fell within the 
range or was Similar to Canadian whiskeys? A. It fell within the range 
of Canadian whiskeys. 

Q. Was it identical with any, sir? A. Well, |I would not say it was 





identical with any, but it was similar to some. 
Q. And did you reach any conclusions by tasting this whiskey as 
to whether or not it was similar or like Canadian whiskeys? A. I would 
say it was similar to some Canadian whiskeys. 
Q. Did you find from your chemical and organoleptic tests that 
the whiskey in that exhibit was similar to any American whiskeys? A. 
It was similar to spirit blend whiskeys, to some spirit blend whiskeys. 
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THE COURT: May I ask you at this time whether or not at the time 
you got, Mr. Strickler, from Mr. Goldstein, the two exhibits that you 
got from him, there were revenue stamps on them? 
MR. STRICKLER: They came to me intact, your Honor. I am sure 
Mr. Ryan can answer that question. [am not sure. 
THE WITNESS: My records show, your Honor, that 96, that is 
this sample, had a revenue stamp on it, 62-- 
625 THE COURT: What is 96 and 62? 
THE WITNESS: Exhibit 5, your Honor. 
THE COURT: Nos. 4 and 5? 
THE WITNESS: Exhibit No. 5 had a revenue stamp on it. 
THE COURT: Sealed? 
THE WITNESS: Yes. 
THE COURT: And No. 4, our Exhibit 4? 
MR. STRICKLER: I am showing it to the witness, your Honor. 
THE WITNESS: Yes, sir. 
THE COURT: And sealed? 
THE WITNESS: No, it is marked "no seal." In other words, I 
assume the seal must have been broken. It says here "No seal." 
THE COURT: It had been opened? 
THE WITNESS: The only thing I can say, your Honor, that it says 
on here "No seal."' That is all that I can say. 
THE COURT: That means to you, does it not-- I mean that would 
be the natural connotation on that? 
THE WITNESS: The natural connotation would be the seal was not 
intact. 
THE COURT: Had been broken? 
626 | THE WITNESS: That is right. 
THE COURT: The bottle had been opened? 
THE WITNESS: Well, the seal was-- 
THE COURT: Just one more thing in that connection. Are those 
revenue stamps dated? Do they have a District of Columbia, or Maryland 
or Pennsylvania or whatever it is-- 
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THE WITNESS: This one does not have it. It has no overprinting 
on it. 

THE COURT: Can you stipulate on that? | 

MR. STRICKLER: I can certainly stipulate to anything, Your 
Honor, that I know about. 

THE COURT: Ido not know. Iam asking. Don't revenue stamps 
on whiskey bottles first have a state, or is that a state stamp? 

MR. DONOHUE: There would be a state stamp. In the District of 
Columbia, it would be a stamp the size of a postage stamp which would be 
affixed on the bottle. | 

THE COURT: Is there any date required on any of the stamps? 

MR. DONOHUE: No, your Honor. I may say these Federal strip 
stamps carry a number, and from that number you could calculate pretty 
much the date, but they do not bear a date. 

MR. STRICKLER: Bottled-in-bond I am informed has a date, your 
Honor, but the others haven't. 

THE COURT: I was under the impression fea somewhere back 
that there was a date on it. 

MR. DONOHUE: Only bottled-in-bond. | 

MR. RUSSELL: Those are the green strip stamps and the bottled- 
in-bond products. 

THE COURT: Do you want the reporter to go back to the point where 
I interrupted you because I am sure I threw you off your train of thought? 

THE COURT: I think maybe I can take it up from there, your Honor. 
One other inquiry that may be of some importance is where these bottles 
came from. They came from Mr. Goldstein to me but I do not know 
whether they came from the factory or a liquor store and if we could 
stipulate to that, I would appreciate it. 

MR. GOLDSTEIN: We got them from Mr. Sek through Mr. 
Vernon. We got them from Continental. | 
THE COURT: Does that mean they came from the factory? 
MR. GOLDSTEIN: Yes, sir. | 


BY MR. STRICKLER: 
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Q. Now, sir, did you compare your chemical taste analysis, make 
a comparison between Defendant's exhibit No. 5 for identification and 
Defendant's exhibit No. 4 for identification? A. I did, sir. 
Q. And did you reach any conclusions on the basis of your com- 
parison of those whiskeys, sir? A. Both by chemical analysis and by taste 


I would say the whiskeys were different in taste and different in odor. 
of * * ae * * *x 


MR. DONOHUE: I object, your Honor, to the offer only of Govern- 
ment's for identification Nos. 2 and 3, the whiskey which Mr. Ryan testi- 
fied was whiskey bought in the open market on and after the 30th of Novem- 
ber, 1954 and which he has testified from the standard, neither by chem- 
ical analysis or in range, I should say neither by chemical analysis or 
by taste and odor test are within the range of Canadian but are in the range 
of American whiskey. 

THE COURT: And with heavy-bodied? 

MR. DONOHUE: And with heavy-bodied. And the reason I object 
to them, if it please the Court, is that these are not the bottles and this 
is not the whiskey which is in controversy before this Court. With re- 
spect to those two bottles numbers 2 and 3, in his deposition, Mr. Ryan 


was asked by Mr. Ungar, "Do you know” -- 
MR. STRICKLER: What page, Mr. Donohue ? 


MR. DONOHUE: Page 35. "Do you know the source of the samples 
you analyzed?" And Mr. Ryan said, "I understand that the first sample 
was Canadian Club, rather, Embassy Club, which was produced where 
carbon treatment was used, and I was later told that was not a part of 
this suit." 

Now there is in evidence before the Court an answer to an inter- 

rogatory--may I say it was not read to the Court and pursuant to the 
motion I am making to your Honor to exclude these two exhibits and to 
Strike the testimony with respect to them, may I say that for answer to 
an interrogatory that was asked of us by the Government prior to trial 
with respect to any kind of whiskey that was bottled under the label Em- 
bassy Club, we made this answer: 
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"A product labeled 'whiskey' consisting of 4 to 6 per 
cent whiskey distilled in a beer still at a proof/below 160 from a 
mash containing corn more than 80 per cent and malt aged for 
6 years or more in barrels which had lost their char by prior 
use" --reused cooperage as we have used the term--"in the 
aging of whiskey and 94 to 96 per cent whiskey ‘distilled in a beer 
still at a proof below 160° proof from a mash containing corn 
more than 80 per cent and malt aged for 6 years or more in barrels 
which had lost their char by prior use in the aging of whiskey and 
treated with activated carbon so as to alter the characteristics 
of such whiskey thereby changing its class and type." 
We have heretofore introduced in evidence as Plaintiff's 
Exhibit No. 5 and I am referring to the fourth sheet of Plaintiff's 
631 Exhibit No. 5, a document which I shall describe to the Court as 
stating on its top "A statement of Net Contents must be blown 
or branded into bottle or container" which reads as follows: 
"This certificate authorizes the bottling of products made 
in accordance with Formula 20 approved April 13, 1949. 





"In addition to the bottling of products made in accordance 
with above formula, this certificate authorizes the bottling of 
products made in accordance with Formula 39 approved March 
24, 1954, Dwight E. Avis, Director, Alcohol and Tobacco Tax 
Division." | 
And there appears then the certificate for the label which is hereby 


approved. 
x * ae * ; aK ok 
636 MR. DONOHUE: If it pleases Your Honor, just one final observation 


with respect to the matter pending before the Court, to wit, the plaintiff's 
objection to the admissibility of Government's Nos. 2 and 3 and his mo- 
tion to strike the testimony with respect thereto. | 
In the brief filed by counsel for the defendant in the matter when 
pending before the Court of Appeals, the Government stated this: "The 
plaintiff is still free to bottle whiskey for sale under the Embassy Club 
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label, provided, of course, that it uses whiskey aged and manufactured 
in such a manner as to conform to the statements on the label,"" and 
that is what we did. We used the Embassy label on Government's 2 and 
3 for a whiskey which was aged and manufactured in such manner as to ! 
permit us to use that label, because, as we have shown to the Court, 
it was done with the certificate of approval of that label by the Alcohol 
Tax Unit. 

x ss * aK xe x 
THE COURT: I will receive them. 
(Government Exhibits 2 and 3 
were received in evidence. ) 
MR. DONOHUE: Mr. Ryan, will you come back to the stand, 
please, sir? 
Thereupon-- 
RICHARD L. RYAN 
resumed the witness chair, and having been previously sworn, was ex- 
amined and testified further as follows: 
CROSS EXAMINATION 
BY MR. DONOHUE: 

Q. Mr. Ryan, at the time you made chemical tests of certain 
bottles which were labeled Embassy Club, did you at or about that time 
make any chemical tests of any Canadian whiskeys? A. Yes, I did. 

Q. What Canadian whiskeys did you test? A. We tested Canadian 
Club, Royal Canadian -- 

Q. What was the secondione? A. Canadian Club, Royal Canadian, 
MacNaughton, Dominion Ten, Seagram's VO and Schenley's O. F.C. 

Q. Where did you obtain those samples? A. They were obtained 
on the open market. 

Q. Do you have the results of the chemical analyses of those whis- 
keys with you? A. Yes, I have. 

Q. Do you recall when it was that you made these tests, Mr. Ryan? 
A. May Igo back to my -- 

Q. Surely. A. Ihave it here. This record here does not show 
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the date that they were tested, but they were tested around the same time 
that the original sample of Embassy Ciub came in. That is sometime, I 
think, in June or around that time. They would have been tested around 
June ist. 

THE COURT: Of what year? 

THE WITNESS: 1955, sir. 

MR. STRICKLER: [If the Court please, during the luncheon recess 
the witness told me that he had stated that it was a few days after that 
he purchased the second bottle of Embassy Club, marked as Exhibit 3 
now, and that in fact it was about 30 days later. He said he would like 
to correct his testimony. 

THE WITNESS: Actually, I should have said several months in- 
stead of several days. That was a mistake. | 

BY MR. DONOHUE: 

Q. Have you ever had occasion to chemically test Canadian whiskey 
which is exported to the United States and Canadian whiskey which is 
sold in Canada to determine whether or not there are|any differences? 

A. No, I have never had occasion to make that type of an examination. 

Q. Now you reached the conclusion, if Iam correct, that chemically 
Government's Exhibits 4 and 5 were within the range of the chemical 
analyses of the Canadian whiskeys? A. That is correct, yes. 

Q. You also testified, if I correctly recall, without attempting to 
qualify as an expert, that you made certain odor and taste tests of Govern- 
ment's 4 and 5 and reached a conclusion with respect to them? A. I did. 

Q. And that conclusion was what, sir? A. Well, my conclusion was 
that they were somewhat similar to Canadian whiskeys and somewhat simi- 
lar to spirit blend American whiskeys. 

Q. At the time you made these, if we may call them, organoleptic 
tests, did you organoleptically test Canadian whiskeys and other spirit 
blends, as you have called them? A. When the first sample of Embassy 
Club was received, we taste tested and organoleptically examined Can- 
adian whiskey at that time. 

And what Canadian whiskeys did you use for the purpose of the 
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organoleptic test? A. We used Canadian Club, Dominion Ten, Mac- 
Naughton, Seagram's VO, Sckenley’s O. F.C. , and Rocky Mount. 

Q. Which of Government's Exhibits 2, 3, 4 or 5 was it that you 
tasted organoleptically which you say was the first sample you received? 
A. Well, I tasted all of the plaintiff's exhibits organoleptically and ex- 
amined them all. 

Q. Did you compare all of them organoleptically with Canadian 
whiskeys? A. Yes, I did. 

7 Q. Now you said that the first time you made an organoleptic 
taste comparison with Canadian whiskeys was when you first received or 
when you received the first sample of Embassy Club whiskey; is that 
correct? A. That is right. 

Q. And that is which of the four Government exhibits you have 
identified this morning? A. I don't know whether I understand your 
question. 

: Q. You just testified a moment ago that the first sample of Embassy 
Club whiskey that you had you subjected to an organoleptic test in com- 
parison with certain Canadian whiskeys. A. That is right. 

Q. Was that Embassy Club which you so tested contained in one 

of the four exhibits which you identified this morning? A. Yes. That was 
contained in Exhibit -- I think that is Exhibit 2. That is our Laboratory 
No. 7562 -- wait, pardon me, Iam wrong on that. That was 5051, I 
should say. 

| Q. Now that 5051 is which one of the four exhibits? A. I think 
that is Exhibit No. 2. 

Q. Would you check it to make certain? I hand you what has here- 
tofore been marked Government's Exhibit No. 2. Is that the bottle or the 
whiskey which you are now stating you tested organoleptically in compari- 
son to Canadian whiskey? A. Yes, I did. 

Q. And is this the first Embassy Club that came to your attention? 
A. Yes, it was. 

Q. Do you remember when you received this? A. That came in 
on November 30, 1954. 
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Q. And you bought it in the open market, did you say? A. That 


is right. 
Q. Do you recall testifying this morning, you 


said that that hada 


heavy chemical analysis tested, it developed as iia a heavy-bodied 


whiskey? A. Yes, that is correct. 
Q. Didn't you tell me a moment ago that when 


— chemically 


tested that whiskey, that it was within the range of the Canadian whiskey? 


A. No. If I did, I did not intend to tell you that. 
THE COURT: I don't recall that he said so. 


MR. DONOHUE: Well, only the record would indicate it. 


THE COURT: Are we in doubt about it? 


MR. STRICKLER: I don't think he said that, Your Honor. I 


haven't heard it. 


THE COURT: If you want to pursue it, then we will check it. 
MR. DONOHUE: I only want to check the witness’ recollection. 


Iam making no point of it, Your Honor. 
THE COURT: All right. 
BY MR. DONOHUE: 


Q. You tested four samples of Embassy Club whiskey? A. That 


is right. 


Q. Did you or did you not, sir, state that chemically some of those 
samples were within the range of the Canadian whiskeys? A. That is 


correct. 


Q. And what exhibits in evidence are they? A. 


That would be -- 


I will give you the laboratory number so I wouldn't get mixed up. 


Q. I would rather have the exhibit number. 
THE COURT: I remember the exhibit number; 


THE WITNESS: I think I do, but I would rather be sure by looking 


at my card, sir. 


do you? 


THE COURT: IknowIam sure. What is your idea about it? 
THE WITNESS: Well, my idea is 3 and 4. Wait a minute; I think 
| 


that is wrong. It is 4 and 5. 


THE COURT: It is wrong. It is 4and 5. 
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BY MR. DONOHUE: 

Q. Then Government's Exhibits 4 and 5 chemically tested within 
the range of the Canadian whiskeys which you have named here a few 
minutes ago? A. That is correct, yes. 

| Q. Did you test 4 and 5 organoleptically? A. Yes, amongst four 
men in the laboratory. , 

i Q. And did you compare 4 and 5 in those organoleptic tests with 
any other Canadian whiskeys at the same time? A. I compared 4 and 5 with 
the Canadian whiskeys that I have mentioned to you previously. 
THE COURT: At the time? 

THE WITNESS: At the time, yes. 

BY MR. DONOHUE: 

Q. And you made the tests simultaneously? A. Yes, We were 
comparing one with the other. 

Q. And did you compare them with any what you have called spirit 
blends at that same time? A. Well, we compared them this way. We 
found -- let me explain it out further. We found these two samples -- 
they were different. 

THE COURT: You are still talking about 4 and 5? 

THE WITNESS: That is right, yes, sir. We had some difficulty 
in trying to decide what particularly the one that had the low fusel oil -- 
and that is the Exhibit No. 5 -- trying to find out how that would compare 
with Canadian whiskey, trying to evaluate it in terms of Canadian whiskey. 
I had some difficulty with it, but I finally, and I say finally, -- I have 
gone back over these samples a number of times -- I finally reached a 
decision that that was definitely similar to some of the Canadian whiskeys. 

BY MR. DONOHUE: 
Q. Do you recall an occasion on the 14th of June, 1955, when your 


deposition was taken, at which time Mr. Ungar asked you a series of 


questions? A. Yes, I do. 
Q. Referring to Page 38 of the deposition, may I ask you if you 


‘recall having been asked this question and having made the following 


answer: 
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"Question. Did you conduct any organoleptic tests with 


respect to those samples? 

"Answer. We did not subject those samples to organoleptic 
tests that the previous sample which was given carbon treatment 
was subject to for the simple reason that time did not permit it 

Do you recall having been asked that question? A. Yes, sir. 
Q. May I again ask you if you recall, reading from Page 41, this 
question being asked: | 

"Question. I believe you said, Mr. Ryan -- I could be 
wrong -- that these two samples we are speaking of were not 
subjected to organoleptic tests but that they appeared to be dif- 
ferent in taste. Is that what you said?" 

To which you made this answer: -- 

"Well, I said substantially that, but ehiy what happened, 
we did not subject these to organoleptic tests, comparing them with 
other whiskeys. We did taste them one against the other." 

Do you recall being asked that question and making that answer? A. Yes. 
648 Q. And may I ask you, reading from the top of Page 42, if you 
remember being asked this question: ! 

"Question. Did you compare these whiskeys with any 
other whiskeys ? 

"Answer. No, we did not." 

Do you recall making that answer? A. Yes. 
Q. And do you recall the final question: 

"Question. I meant, in any way? 

“Answer. No. It was the only -- we made no other 
comparison." 

Do you recall making that answer? A. Yes. 
Q. Now when you used the term this morning spirit blends, did 
you mean blended whiskey as that term is used in the regulation? A. I 
meant the blended whiskeys used, yes, sir, blended whiskey in the sense 
of added. spirits as against a blend of straight whiskeys. 
Q. Let me have that answer again, sir? A. I meana whiskey 





i 


649 


262 
blend containing spirits as against a blend of straight whiskeys. 
Q. Now you said this morning that the Embassy Club whiskey 
which you tasted appeared to fall chemically within the range of 
Canadian whiskeys and tasted within the range of Canadian whiskeys but 
also tasted within the range of some American blends; true? A. That 


is correct, yes. 


Q. Which American blend did Embassy Club, Embassy Club here, 


resemble chemically? 
THE COURT: Well now, just a moment. Which Embassy Club are 


you talking about? We have got four of them. 


MR. DONOHUE: Yes, Your Honor. 
BY MR. DONOHUE: 
Q. I shall ask you now with respect to Government's Exhibits 4 and 
5. Did you compare them chemically and organoleptically with Canadian 


and American blends? A. We compared them in the laboratory amongst 
a limited group, that is, the four people I was speaking of, not organo- 


leptically as we had examined the first Embassy Club which was sub- 


| jected to a test of 21 people and not people experienced in tasting whiskey. 
Yes, we did that. 


650 


Q. With respect to Government's Exhibits 4 and 5, with what 


_ American blend, if any, or to what American blend, if any, were they 
related chemically? A. Well, I can't say offhand just exactly. I 


don't remember what they would be exactly related to. It would depend 
upon the one you are speaking of. For instance, 3 would be related -- 


'_Imean, 3 would be the one with 60 fusel oil. That would be related to 
_awhiskey, an American blend whiskey that had a little more body to it 


than the one that had the 30, and I can't recall exactly because we were 


_ not setting up definite taste tests as we did in the Embassy Club which was 
_ the heavy-bodied whiskey. The reason we didn't do it was because we had 
_ two Embassy Club whiskeys which were different in character, and we 

_ didn't know just what would be considered the Embassy Club, plus the 

fact we did not have enough sample to make a complete test. We asked 


for another bottle of Embassy Club in order to make a complete test, to 
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make a regular test. | 
THE COURT: Asked who? | 

THE WITNESS: We asked the legal division of our office to obtain 
a sample, another sample, so that we could run a comparison test similar 

to the one that we ran on the Embassy Club which is Exhibit No. 2. And 

they advised -- I was informed that no more was available, so we could 

> not run the test. 
THE COURT: No more what was available? 
THE WITNESS: No more Embassy Club of that type was available. 
651 THE COURT: On the open market? | 
THE WITNESS: Well, they said it was not available, Your Honor, 
and I assumed it was not the open market. I understood it was already 





off of the open market. 
> | BY MR. DONOHUE: 
Q. Now you have had four bottles of whiskey? A. Yes, that is 


right. | 
Q. And is it your statement to the Court that the four bottles of 
whiskey were not enough to make the tests that you have described? 
A. Well, not for the way we had run the other test., We ran a test 
through 21 people, and when we ran into this difficulty of finding one 
Embassy Club did not analyze like the other, why, we just didn't pursue 
an it any further. We asked for another bottle in order to continue the test. 
Q. Then the 21 person test you are talking about is the whiskey 
contained in Government's 2and3-- A. That is right. 
Q. -- the whiskey which somebody told you, according to your 
deposition, wasn't the whiskey in this case at all; isn't that right? 
A. That is right. 
Q. But the whiskey that you were advised was the whiskey in this 
case you didn't subject to the same kind of test? A. We didn't have 
652 enough, for one thing. | 
Q. You had two bottles, didn't you? A. Yes, but at the time we 
ran the chemical analysis on it. On the first ones, on the first samples 
! we had, we had two bottles, but on one we ran a chemical test and on 
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the other we ran a taste test on fusel oil, as I recall, and from that de- 
cided that the samples were identical. 
| Q. You had as much whiskey in Nos. 3 and 4 as you had in 1 and 2, 
didn't you? A. No, because we ran a complete chemical analysis. 

THE COURT: 2, 3, 4and 5. 

MR. DONOHUE: Yes, Iam sorry, 2, 3, 4and 5. 

BY MR. DONOHUE: 
Q. What was your answer? A. In the first, that is, the heavy- 


bodied whiskey -- 
THE COURT: That is, 2 and 3. 
THE WITNESS: 2and3. -- we rana complete chemical test, 


which takes a lot of the whiskey, and the other part was basically avail- 
able for taste tests. 
BY MR. DONOHUE: 

Q. Okay, let's stop right there. With 2 and 3 you used one bottle 
to make the chemical test? A. Right. 
Q. And you used the other bottle for making the organoleptic test? 
A. Right. 
Q. With the two other bottles, 4 and 5, why could you not use one 
bottle for the chemical and one for the organoleptic test? A. Because 
they analyzed different. We found out, we ran fusel oil to find out. We 
found they were different by taste, by odor and by fusel oil. So then we 
ran all the figures on it. 

Then we checked them back because we felt there was something 

‘wrong, there must be something wrong so we rechecked them. 

Q. Getting back to my original question, with what American spirit 
blend did the whiskey contained in either Government's 4 or 5 compare? 
A. Well, I would say they compared with -- 

7 Q. Not what you would say, what you found. 

THE COURT: That is what he is saying. 

MR. DONOHUE: I hope so. 

THE COURT: Whatdid you find? 

THE WITNESS: We found that they compared with American spirit 
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blend whiskeys. 
BY MR. DONOHUE: 


Q. What American spirit blend whiskeys? A. 


Well, I think the 


one with 60 compared with Cream of Kentucky, somewhat similar to it. 


The other one I do not recall. 


Q. I beg pardon? A. The other one I do not recall what it compared 


with. 


Q. Well, with what American spirit blends did you make the com- 


parison? 


THE COURT: He says the only one-- 
MR. DONOHUE: The only one he mentioned was the Cream of Ken- 


tucky. 
THE COURT: Yes. 
BY MR. DONOHUE: 





Q. Do you know the names of any other American spirit blends. 


with which you made a comparison? A. Iam not ee I think we com- 


pared it with Carstairs but Iam not sure now. 


Q. Ihand you what has been heretofore marked as the Defendant's 


exhibit No. 4 and ask you, is not there a substantial 


amount of whiskey 


left in that bottle? A. Yes. There is a substantial amount, yes, sir. 
Q. And isn't this the exhibit with respect to which you said you did 

not have enough to make the suitable tests? A. Well, it was my decision 

we did not have sufficient to make a complete test similar to the one we 


ran before with 21 people. 
Q. I take it, from what you said this morning 


that you recognized 


that there are people who are peculiarly sensitive in the process of making 


these sensory tests or organoleptic tests? A. That is true, yes. 


Q. Now may I ask you, talking now about blended whiskeys, if 


you had 35 per cent straight and rye whiskey and the 
spirits, that would be a blended whiskey? A. That 
Q. If you had a 35 per cent straight bourbon, 


balance was neutral 


iis right. 
the other being a rye, 


a 35 per cent straight bourbon whiskey and the balance was neutral 


spirits, that also wouldbe a blended spirit whiskey, 


i\would it not? <A. Yes. 
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Q. Would they not differ materially in taste? A. Well, that 

would depend. 

Q. Depend on what? 

THE COURT: On what? 

THE WITNESS: It would depend upon what the mash bill was. If 
you had a rye whiskey with 51 per cent rye and you had a bourbon whiskey 
‘with 51 per cent bourbon, you 'would not notice much difference. You 
would not be able to pick up much difference in taste. 

BY MR. DONOHUE: 

Q. In any event, though, one was a 35 per cent straight rye with 
‘neutral spirit blend and the other was a 35 per cent straight bourbon, 
the balance neutral spirits, they both would be called blended whiskey, 
‘would they not? <A. Yes. 

Q. And they both would be called blended whiskey, whether you 
could distinguish between them or not, is not thata fact? A. That is 


right. 


Q. Suppose you had a blend of straight whiskey containing 90 per 
_cent straight rye and 10 per cent corn whiskey, would you call thata 
blend of straight whiskeys? A. Yes, I would call that a blend of straight 
_whiskeys. 
| Q. Suppose you had a blend of straight whiskeys containing 90 per 
_ cent corn and 10 per cent straight rye, would that be a blend of straight 
whiskeys? <A. Yes. 
MR. STRICKLER: Your Honor, I am going to object to this 
merely because he is asking questions at this time pertaining to the in- 
_ terpretation of the regulation. 
THE COURT: No, I do not think he is. 
MR. DONOHUE: I am talking about the taste of whiskey. 
THE COURT: Yes. 
MR. STRICKLER: If these questions go to taste, I have no objection 
at all. 
THE COURT: They obviously, it seems to me, do and also to his 
interpretation of what is a blend and what is not. I overrule the objection. 
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BY MR. DONOHUE: 

Q. Now, Mr. Ryan, having testified that a blended whiskey made 
up of 90 cer pent straight rye and 10 percent straight corn and a blend 
containing 90 per cent-- A. Do you mean a blend of 90 per cent straight 
corn and 10 per cent straight rye? 

Q. Yes. A. Yes. 

Q. --Would be a blended whiskey? <A. That is right. 

Q. And the reverse would be true, that a blend containing 90 per 
cent straight corn and 10 per cent straight rye would also be a whiskey 
blend or a blended whiskey? A. Would be a blend of straight whiskey. 

Q. A blend of straight whiskey. Would they not differ in their taste? 
A. 90 per cent corn and -- | 

Q. 90 per cent corn in one and 90 per cent straight rye in the other. 
A. Well, again, I say it would depend upon the mash bill. 

Q. They might differ in taste? A. Yes. 

THE COURT: What would depend upon the mash bill? In this 
hypothetical question you have got, on the one hand, 90 per cent corn and 
in the other bottle, shall we say, 10 per cent corn. Now having that in 
mind, and you having said that each would be, in your opinion, a blend of 
straight whiskeys, adding the rye, of course, in that degree, what--well, 
we will ask you from there-- | 





THE WITNESS: I will correct myself. I may not have correctly 
understood. I would say there would be a difference, yes. 
BY MR. DONOHUE: 
Q. There would be a difference? A. Yes. 
THE COURT: A difference in what? 
THE WITNESS: Taste, taste and odor. 
BY MR. DONOHUE: | 
Q. Would their type designations be the same or different? 
THE WITNESS: They would both be called a blend of straight 
whiskeys. | 


BY MR. DONOHUE: 


Q. At the time you gave or began organoleptic tests or had 
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organoleptic tests made of, I think you said, all four samples-- 
A. Yes. 

Q. --did you code the whiskeys that were being subjected to the 
test? A. Well, it was very limited, a very limited test and we put 
them in coded glasses, yes. 

Q. Then the persons taking the test did not know what they were 
tasting? A. No. 

Q. May I now ask you finally what you meant on page 42 of the 
record when you were asked the question: "Did you compare these whis- 
keys with any other whiskeys?" And you gave the answer, "No, we did 
not."? A. Well, I was thinking in terms of the comparison such as 
we ran on the heavy-bodied whiskeys. 

MR. DONOHUE: I have no further questions. 

THE COURT: Any redirect? 

MR. STRICKLER: Yes. 

REDIRECT EXAMINATION 
BY MR. STRICKLER: 
Q. You testified, Mr. Ryan, that you were not able to run taste 


‘tests on exhibits 4 and 5 because you were not able to obtain the whiskey? 


A. Yes. 
Q Is it nota fact, sir, that I told you that I was unable to obtain 


any additional bottles of whiskey for you to examine, having talked with 
the Plaintiff? 


MR. DONOHUE: I object to that, if your Honor please. That is 


wholly improper. He might ask me that question but I do not think he 


ought to ask this witness. 
MR. STRICKLER: This was developed on cross-examination, your 


Honor. It is a fact andIam sure Mr. Donohue would so tell the Court. 


MR. DONOHUE: I do not know the fact, so I cannot make any 


statement. I think it is wholly improper to ask the witness if he did not 
_tell the witness something that he learned from someone else. If the in- 


formation is important, it ought to come in in the right way. 
THE COURT: From whom did you learn it? 


ay, 
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661 MR. STRICKLER: Mr. Goldstein. I requested additional samples 

and was told there were no more available. 

| MR. GOLDSTEIN: This was about a week ago, is not that right? 

MR. STRICKLER: Yes, a week or two ago. | 

THE COURT: I think I must sustain the objection on that, because, 

in point of time, the two are not related. | 

MR. STRICKLER: No, your Honor, the two ne not related but 

the fact of the lack of the product with which to make the examination, 
no matter when it was to be made, I think that is pertinent in view of 








the line of questioning of Mr. Donohue in this case. I say, when the wit- 
ness was asked the question, I think the full explanation should be on the 
| record as to why he was unable to complete or to give the same type of 
test. That is the only purpose in developing this fact. 
i THE COURT: The trouble I have with it is that you are asking him, 
really, now, why he could not complete it, say, a week, or two weeks 
ago, when he has been telling us why he could not complete it, if that is 
the way to put it-- | 
MR. STRICKLER: With the statement of counsel on the record, I 
will withdraw my question. 
THE COURT: When was the last test you made, when you said there 
662 were no more available, no more samples? 
THE WITNESS: We ran these tests in June of this year. 
THE COURT: Is that the last test you made of any of these 
whiskeys ? | 
THE WITNESS: Well, your Honor, we have tested these over a 
period of time. This was when the chemical analysis--I would say the 
last test was made as late as the day before yesterday, probably. 
THE COURT: I will let your question stand. I am afraid I do not 
know what the import of it is. | 
MR. DONOHUE: I do not, either, your Honor, It seems strange 
to me to make a test the day before yesterday when he is complaining 
last June he did not have enough whiskey to make the test and the bottle 
is still almost half full. | 
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: THE COURT: Well, if we are interested at all, and at the moment, 
I am not too sure why we are, if we arer-it may be pertinent to inquire 
why the tests, whatever they were, were not made between June and, 
well, let us say, roughly now. 

MR. STRICKLER: Your Honor, with the question now standing 
and the statement of counsel on the record, Iam completely satisfied. 
I have no further questions of the witness. 
: MR. DONOHUE: I have no further questions of the witness, your 
Honor. 

THE COURT: That is all, Mr. Ryan. 

* * ss * 

JOHN E. O'NEILL 
was called as a witness by counsel for the Defendant, and, having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. STRICKLER: 

Q. What is your full name, please. A. My name is John E. 
O'Neill. 

Q Where do you live? A. I live at 3818 Williams Lane, Chevy 
Chase, Maryland. 
Q. And what is your business now, sir? A. Iam now engaged 


and have been for the past ten years in the practice of law in Washington, 
D.C., with Offices in the Washington Building. 

Q. Are you a member of the Bar of the District of Columbia? 
A. Tam. 


Q. Have you had experience as an attorney with the United States 
| Government? 
: THE COURT: I would take judicial notice, by the way, that Mr. 
O'Neill is a member of this bar. 
MR. STRICKLER: Very well, your Honor. 
BY MR. STRICKLER: 

Q. Have you had experience as attorney with the United States 

Government? A. For 28 years, sir. 
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Q. And can you tell us where that experience started and what your 


various jobs with the Government were, sir? A. I entered the Treasury 
Department as a law clerk upon my admission to the Bar in Washington 
in 1920, and continued in the service of the Treasury Department until 
the repeal of prohibition in December, 1933, all of that time being engaged, 
starting with law clerk, to the position of senior attorney and finishing 
my service at the time of repeal as legal adviser to the Prohibition Ad- 
ministrator for the State of New York. 
Q. And did there come a time when you became attorney on the 
staff of the Federal Alcohol Control Administration? A. I came to Wash- 
ington at the time of repeal to help set up the Federal Alcohol Control 
Administration, yes, sir. 
Q. Continue, if you like, sir. A. AndlI counmued: I was about 
to say, in the service of that Administration during its life, which ter- 
minated with the Schecter Decision of the Supreme Court in May of 1935. 
Q. And what position did you hold-- i 
THE COURT: You went out with the Commissioners? 
THE WITNESS: That is right. | 
BY MR. STRICKLER: 
Q. And what position did you hold with the Federal Alcohol Con- 
trol Administration, sir? A. Iwas assistant general counsel for a 
time and technical adviser for a time. | 
Q. And following the Schecter Poultry Decision, did you subse- 
quently go to work for the Federal Alcohol Administration? A. I did, 
during the summer of 1935 I sat on a committee to write the Federal 
Alcohol Administration Act, and when the Act was approved, I became 
connected with that administration as assistant general counsel. 
Q. When did you leave the Federal Alcohol Administration, sir? 
A. I continued in the service of the Administration for its life, which 
terminated with the transfer of its functions to the em Revenue Ser- 
vice in June of 1940. 
Q. Then you were serving as assistant general counsel when the 
reused cooperage regulation was promulgated? A. I was. 
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Q. Were you serving with any regulatory body having anything to 
do with the beverage industry when the standards for Canadian, Irish and 
Scotch were put in the regulations? A. Yes, sir, that was the Federal 
Alcohol Control Administration. 

Q. Do you now recall the year? A. When those standards for 
those products were prescribed? 

Q. Yes. A. The fall of 1934. 

Q. And what was the basis upon which those standards were pre- 
scribed, sir? 

MR. DONOHUE: I object, if the Court please. 

THE COURT: On what grounds? 

MR. DONOHUE: All this gentleman can testify to is just a legal 
conclusion, if it please your Honor. 

THE COURT: No. 

MR. DONOHUE: He did not adopt these standards. 

THE COURT: I know, but I would assume that he knows the reason 
why they were adopted as a factual matter. 

MR. DONOHUE: Did he adopt them, if it please the Court? 

THE COURT: No, he did not. 

MR. DONOHUE: Then I most seriously say to the Court that, 

No. 1, these regulations, whatever they may be, speak for themselves. 

THE COURT: Aren't we back where we were earlier? 

MR. DONOHUE: Yes, your Honor. 

THE COURT: Perhaps recognizing the right of a Court to change 
its mind, until it does I think at least it should be consistent, and there- 
fore I sustain the objection. 

MR. STRICKLER: May I make a proffer of proof, your Honor? 

THE COURT: Yes. 

MR. STRICKLER: [If it please the Court, we intended to prove by 

this witness that the standards for Canadian, Irish and Scotch were 
promulgated in 1934 upon the finding that the standards were known and 
familiar to the consumer at the time. 

THE COURT: Well, go ahead. 
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673 THE COURT: I still have trouble with this. It is not as I under- 
stand it, the contention of the Plaintiff that Mr. Avis misused the dis- 
cretion that may have been reposed in him. It is the contention, rather, 





that the regulation itself as it is necessarily enforced, happens to be 
discriminatory as to this. 





It seems to me that that is the crux of the case, the reason for the 
statute in the first place, and the reason for the regulation in the second 
place, has become beside the point because there is no issue here before 
me of validity either of the statute which authorized it or the regulation 
which was promulgated pursuant to the statute. The. question is, what 
is the effect on a producer ? And an exception does not have to be 
carved out by anybody. An exception to the general rule, so to speak, 
can come about by the natural force of events and that has been my 
thinking all along. Let me say now what I think I probably may have 
said before. | 





674 The consumer goes into a store and he presumably knows the 
difference I guess between the taste of Sctoch whiskey or bourbon 
whiskey or he would not buy the one rather than the other. 

Some may know the difference between the two|of themand Irish 
whiskey. And they are labeled Sctoch and they are labeled Irish and 
they are labeled Canadian Club, but the consumer is/|not told that 
Scotch whiskey and Irish whiskey and Canadian whiskey are stored in 





barrels which are reused, so, in this case he is not told the difference. 
I can not see up to now, whatever the reason may be for the 
promulgation of this regulation for the existence of the statute, I cannot 
see how this requirement for this whiskey -- that when Scotch whiskey 
is imported as Canadian whiskeys are and as Irish whiskeys are im- 
ported into this country, they do not have that requirement. They do 
not have to tell you that it has been stored in or aged in reused barrels. 
Why does the one have to say it and three others or six maybe 
for all I know, do not have to say it? That is what has been giving me 
and still is giving me trouble with this case allalong, I think it tends 


NT 








274 

to consumer deception rather than away fromit, unless we say that 
since this is a whiskey with which we are dealing here which is made in 
America, different standards apply, that any other kind of whiskey 

675 imported into the United States or shall we say, and/or, that the 
hearings which led to this regulation demonstrated at least toa 
reasonable extent, reasonable enough to authorize this interpretation 
anyway and this requirement, this labeling requirement demonstrated 
that the average American who buys whiskey knows the difference between 
being aged or stored in reused barrels. 

Surely you would not ask the Court to take judicial notice of that, 


would you ? 
* * * * * * 
688 | THE COURT: * * * Let us get back to Mr. O'Neill. All he 


can tell the Court is the reasons why the authorities came to the ultimate 
conclusion they came to, to require this label, isn't that right ? 

689 | MR. STRICKLER: He can tell that and one additional thing, 
your Honor. 

THE COURT: What else ? 

MR. STRICKLER: That it was intended to cover every light- 
bodied whiskey produced under 190° proof. 

THE COURT: Ask him that alone and I will permit that. 

MR. STRICKLER: Very well, your Honor. 

THE COURT: What led up this I will not permit. 

MR. STRICKLER: Ali right, sir. 

BY MR. STRICKLER: 

Q. Mr. O'Neill, directing your attention to the so-called reused 
cooperage regulation, the unnumbered paragraph at the end of Section 
39 (A) of the regulation, can you tell us, please, what whiskeys that 
was intended to apply to? 

MR. DONOHUE: Your Honor, I hope, will not mind if I inter- 
pose my objection to this. | 
: THE COURT: No, I overrule it. 

THE WITNESS: It was intended to apply to all American whiskeys 
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regardless of distillation. 
BY MR. STRICKLER: | 
Q. And what was the proof of distillation intended to be covered, 
sir? A. Any whiskeys distilled under 190° proof. 

MR. STRICKLER: No further questions, your Honor. 

THE COURT: I think I will ask one now and I am perhaps getting 
myself into trouble here and you, too, as well. 


690 


What led you to select what, in my judgment--however I may 
ultimately rule on this case--is not a very informative statement to 
be required on the label. | 

Now, don't tell me about the hearings you held, and so on, 

Why did you select that one "Stored in reused cooperage" instead of 
any number of others which Mr. Strickler outlined here just a moment 
ago? When I say "you" I mean, of course, the people with whom you 
work. | 

THE WITNESS: Your Honor, our lengthy study of the problem 
over a long period led us to believe that when the consumer wanted 
an American-type whiskey or was buying an American whiskey, he 
expected to receive the traditional heavy-bodied whiskey which all 
through the years had been stored in new charred oak barrels-- 

THE COURT: Even though he did not know it ? 

THE WITNESS: Even though he did not know it. We figured that 
he was expecting to get that when he brought an American-made whiskey. 
The used cooperage whiskey was a different American-made product. 

It differed from the traditional American whiskey and we thought 
that there should be some distinguishing label upon the product so 
that the consumer would know that he was not getting the traditional. 

THE COURT: So you thought restored--I keep wanting to say 





"restored'--stored in reused cooperage would accomplish that ? 
THE WITNESS: That is right, your Honor. 
THE COURT: That purpose, that informative purpose ? 
THE WITNESS: That is the eventual conclusion after attempting 
to find other type designations of the product such as Canadian-type, 
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imitation American, neutral spirits whiskey, light-bodied whiskey, and 
the like. All of them were put aside, and in the end the sole manner 
of distinguishing the one from the other was the designation "Whiskey" 
in the first place, as against straight whiskey, and the designation 
"Stored in reused cooperage" as against the designation "aged." 

THE COURT: Let me ask you this. I will ask the aid of counsel 
in this regard. There were a number of Canadian whiskeys mentioned 
here in the course of this proceeding. The only one that rings a bell 
in my mind is Canadian Club which sort of speaks for itself, so let 
us rule that out. 

There was a reference to Dominion-- 

MR. STRICKLER: Dominion Ten. 

THE COURT: Well, that won't do, either. 

MR. DONOHUE: MacNaughton? 

: THE COURT: MacNaughton would do. I am trying to select a 
brandname of a Canadian whiskey. 

MR. DONOHUE: It does not say Canadian. 

THE COURT: Which would not by its name, itself, suggest to 
anyone-- 

MR. DONOHUE: MacNaughton. 

THE COURT: Let us take MacNaughton. 

It could be anything. What were the requirements or what are 
they if you know, for the labeling of MacNaughton? What does 
MacNaughton have to tell the potential consumer ? 

THE WITNESS: It tells me nothing. What do you mean, is that 
a Scotch whiskey ? 

THE COURT: There we are. 

MR. DONOHUE: It says on the label, if your Honor please-- 

7 THE COURT: That is what Iam asking you, what does it say 
on the label? 

MR. DONOHUE: The label must say Canadian whiskey or 
Canadian blended whiskey, or blended Canadian whiskey. It must be 
on the label. 
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THE COURT: Of MacNaughton ? 

MR. DONOHUE: Of any whiskey made in Canada and sold in the 
United States, whether it is MacNaughton or Canadian Club. 

1 % x fe * a 

THE COURT: Since I have sustained your objection up to the 
point where I moved, do you want to pursue the matter further ? 

MR. DONOHUE: I know this distinguished eRe too, your 
Honor. I have nothing to ask him. 

* se * * ye * 

Thursday, December 8, 1955 

The above-entitled matter came on for further trial before the 
HONORABLE HENRY A. SCHWEINHAUT, a District Court Judge, at 
10 a.m. 


* x aK * * ak 
ARGUMENT ON BEHALF OF THE PLAINTIFF | 

* + * cs * * 
ARGUMENT ON BEHALF OF THE DEFENDANTS 

* * * * * * 
CLOSING ARGUMENT ON BEHALF OF THE PLAINTIFF 

* * * * * * 


Friday, December 9, 1955. 

The above-entitled matter came on for further trial before the 
HONORABLE HENRY A. SCHWEINHAUT, a District Court Judge, at 
2:00 p. m. 

* * * * * 

RULING OF THE COURT | 

THE COURT: Gentlemen, in this case we start out with the 
premise that the statute is valid and that the regulation on its face, 
pursuant to the statute, is valid. So the question remains, it seems 
to me, as to whether as applied it is valid. : 

Now the Congress dealt in terms of the statute with whiskeys 
made in the United States and not those imported into the United States, 


and that is the business of the Congress and not the business of the Court. 
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But, of course, when we deal with what the Congress dealt with, whether 
American made whiskeys shall be regulated in one manner or another, 
we come necessarily to the question of discrimination and, if there is 
discrimination, to what extent and whether it is legal discrimination 
or illegal discrimination. 

The thing that has troubled me most in this case is not the dis- 
tinction between Scotch, Irish, Canadian and so on whiskeys which are 
imported, but with corn whiskey which is made in the United States, 
just as this product with which we are here concerned is made, and it 
seems to me there is a distinction in treatment between corn and 
Embassy Club, for instance, with which we are concerned. 

Now with respect to corn whiskey, and I think I will come back 


to that later, -- Iam not reading, by the way, an opinion; I am speaking 


from notes, and if any of you want to say anything after I finish, I will 
be very glad to hear you. 

What about corn? There is that distinction, because corn whiskey 
is traditionally made in the United States and it is traditionally aged in 
reused cooperage. But the administrative agency says that the public 
is generally familiar with the fact that it is manufactured in reused 
cooperage. Whether or not that is so I, as an individual, cannot say, 
nor can I take judicial notice of it. However, we must assume that the 
Administration, through its administrative agency, has found it to be 
a fact. But, whether or not they have, we approach the question of: 
Having found it to be a fact, is it reasonable ? 

One thing is certain, and that is that the basic purpose of this 
statute is to inform the consumer, is to prevent consumer deception. 

It follows, therefore, that the consumer must be informed, or at least 
‘put upon inquiry, as to what the product he buys is as to its identity, 

in the first place, and in some respect at least to its quality. If he 
goes into a store -- and we must assume the hypothetical citizen who 
goes into a store to buy whiskey -- he wants traditional American 
whiskey, he does not want some other type, and he should know what he 
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is getting. Assuming he does not know, he should in some manner 
be told. Neither the Congress nor the administrative agency could 
possibly know the extent of knowledge of an individual consumer, but 
each does know that there are characteristics between traditional 
American whiskeys and others. 

So I turn myself now to the four bottles of whiskeys which were 
put in evidence here, and from the evidence I must assume -- certainly 
it could be -- that four bottles were on the same shelf and they bore -- 
certainly this is true -- the same label. Now it has been testified, 
and not refuted, that two of them, which are Exhibits 2 and 3 in this 
case, were of the American type whiskey, heavy-bodied. The other 
two, 4 and 5, were akin to the Canadian type whiskey, light-bodied. 

True, they were all four produced and manufactured in reused cooperage, 
but there was a difference between the first two and the second two. 

Now, how does the consumer know the difference? The answer 
to that is, of course, that from the label he doesn't know. But he goes 
into the store to buy an American whiskey, and depending on which one 
of the bottles, it seems to me at least, the storekeeper reaches for, 





he gets either American whiskey or he gets what is quite similar to 


and almost probably, you could say, the same as Canadian whiskey, and 


there is a difference. 
Now isn't he entitled to know the difference ? I'think he is. So 

we go to the question of: How can he know? 
Before pursuing that further, it has been established in evidence 

that a difference in age claim between whiskeys stored in new barrels 


and in old barrels is of some importance. The label, insofar as age 


? 
is concerned, would not necessarily tell the consumer what he is 





buying, because it seems, I think, undisputed -- at least if it is 
disputed, I find as a fact that whiskey probably, I think, of the same 
type stored in new oak barrels or aged in new oak barrels for two 
years could equal four years in reused barrels, or vice versa, -- it 
may be the other way around. But the age label itself is not suf- 
ficiently, in my judgment, informative to the consumer. 
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Now we get to the question of what is reused cooperage and who 
knows what it is and what it means, of course. Until this trial, I 
had no idea what it meant. I had never thought of it and, I dare say, 
never heard of it, and perhaps, therefore, it is a truism to say that 
the average consumer, the purchaser who goes into the liquor store, 
never heard of reused cooperage and doesn't know what it meant. But 
the trade knows. The industry knows what it means, and it seems to 
me that the term stored in reused barrels or reused cooperage is in 
common usage in the trade, but it also seems to me that that knowledge 
in some way should be imparted to the purchaser, and therefore this 

regulation. 
: Now the Court, it seems to me, must assume that the administra- 
tive action was based upon experience, and certainly it is true as a 
matter of law that the Court cannot substitute its judgment as to ad- 
ministrative wisdom in phrasing the warning signal to consumers. If 
in this case this Court could do'so, I would have done so, because 
I think there is a better way to inform the consumer of what he is 
getting. But I don't have the competency, the knowledge and the ex- 
perience to know, and I suppose there is nothing more basic in the law 
than the proposition that the Court cannot substitute its wisdom for 
that of an administrative agency, assuming that the administrative 


agency is acting within the scope of its statutory authority and without 


unreasonable discrimination. 

Now assuming discrimination, and I think there is one, or that 
there is such, between American made corn whiskey and this product 
and similar products, because this Embassy Club with which we are 
here dealing does not stand alone -- assuming that there is discrimi- 
nation, we must ask ourselves whether it is arbitrary, capricious and 
unreasonable discrimination, and the trend of my thinking through 
this whole case is that it is, and I have changed my mind. 

Corn whiskey, as I have said before, is traditionally made, so 
the evidence shows, and so the dealers must know, is stored or aged, 
as you may want to put it, in reused cooperage, but it is labeled 
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corn whiskey. The regulations of the Alcohol Tax Unit classify 


the types of whiskeys, and they require that the label 


should show, for 


instance, whether it is a bourbon or a straight whiskey or a corn 


whiskey or a rye whiskey, and therefore the consumer, looking at a 
bottle, knows, at least to the limit of his knowledge and to the limit 


of the ability of the administrative agency to tell him 


-- at least the 


reasonable limit -- what it is he is buying. He is buying a rye, a 
bourbon or an Irish or Scotch or acorn. Well, it is argued that this 


product is none of that; it is a Canadian type whiskey, 
it bears only the label which is whiskey. The more r. 


to me, that being so, why the consumer should be inf 
notice. 


and therefore 
reason, it seems 
ormed or put upon 


So we go back again to what does reused cooperage mean. To the 


trade, it is perfectly clear to me, it has a clear mea 
individual, I doubt very much that it has any meaning 


one label he sees it and upon another label he doesn't! 
put upon inquiry by the requirement of it being there. | 


ning. To the 
at all. But upon 
see it, and he is 


So he can ask: 


What does this mean? And the dealer, presumably, will tell him what 


it means, which may have some value to him or may 


have none, I 


don't know. But except for the imported whiskeys with which the 


Congress has not seen fit, so far as I have been told or read in the 
exhibits that I have and the statutes, and so on, of which I can take 
judicial notice, the Congress has not seen fit -- will you please not 


764 talk with each other until I have finished what little I have left 
to say -- the Congress has not seen fit to deal with imported whiskeys as 
it does with home-made whiskeys. Now if that is discrimination, it may 
be violative of the law. I don't think so, and I rule that it doesn't amount 
to illegal discrimination. 
It certainly is true that the purpose of the ststake and the regula- 
tions as applied in this case -- well, in this case -- is to prevent 
consumer deception. | 


Now, when: we get to the matter of two botties of whiskey bearing 


the same label and having on them, in addition to the brand name, which 
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may or may not mean something to the consumer -- when we get to 
those two bottles on a shelf in a whiskey store, the man who comes 
in wants to have perhaps, on the one hand, American type whiskey or 
American whiskey, and I think we take common knowledge that that is 
different from any other type whiskey. And the man, on the other hand, 
comes in and he wants a Canadian type whiskey. He can't tell from the 
label what the difference is. Now whether this prescribed label, stored 
in reused cooperage for whatever period of months or years it may be, 
will inform him, I don't know,’ but he is entitled to be put upon notice 
and, if he wants to inquire, inquire: What does this mean? 
Therefore, for the reasons briefly stated that I have given, I 
‘sustain the Government in this case. 
165 Now if any of you will want to be heard further on the matter, 
I will hear you. 
MR. DONOHUE: Would your Honor indulge me for just a moment? 
THE COURT: Gentlemen, let me interrupt your conference for a 
‘moment to say that while I have said that I will hear anything you have 
to say, I do not plan to hear rearguments in this case. It has been 
‘thoroughly tried, and I have known of no case that has been tried so 
_ well by counsel in the sense that it helps the Court. Now if Iam in error, 
it is not the fault of counsel. But you havegiven me all the help you can 
on both sides, and I do not intend to hear arguments again. If I have 
made a statement of fact rather than a statement of conclusion which 
' you think is in error, then that, I think, should be straightened out. 
MR. DONOHUE: I think I would be derelict in my responsibility 
to the Court if I did not point out to the Court, and not by way of 
_ appeal -- this is not now an appellate proceeding -- two things. 
No. 1: I believe that the Court is wholly in error in its concept 
that the statute makes a distinction between whiskey made in Canada 
_ or any foreign country and whiskey made in the United States. The 
statute was purposed to give the proper governmental agency, now 
the Alcohol and Tax Divison of the Bureau of Internal Revenue, complete 
authority to regulate the sale of whiskey in the United States, whether 


283 
that whiskey was made in Canada, whether it was made in Ireland 
or whether it was made in the United States, and the regulations which 
were adopted pursuant to that statute govern the sale in the United States 
of all whiskeys, regardless of their point of origin. 

I think that is an important consideration, as well as, I think, I 
should invite the Court's attention to the fact that while -- 

THE COURT: Well, in that regard -- I suppose here we are going 
into argument again -- 

MR. DONOHUE: I don't intend to argue it, Your Honor. I am 
simply making a statement to the Court. | 

THE COURT: -- with reference to the regulation, which is 
referable back to the statute itself -- I am reading from the top of 
Page 24 of this Regulations No. 5, it refers specifically to whiskey 
produced in the United States. | 

MR. DONOHUE: That is only one section of the regulation. 

THE COURT: I read the rest of it, too. 

MR. DONOHUE: The regulations define Scotch whiskey, Irish 
whiskey and other whiskeys, too, and they are regulated. 

THE COURT: They do and require labels on them. 

MR. DONOHUE: They do _ So the power of the Alcohol Tax Unit 
to regulate the labels of whiskey made in Canada is coextensive with 

and equal to the power of the Alcohol Tax Unit to regulate and 
control the labels with respect to American made whiskey. 

There is one other matter which I think the Court disregarded, and 
that is that in its opinion the Court of Appeals expresaly, Says and 
referred the matter to this Court for trial on the issue as to the 
comparison between the over 160 proof reused cooperage whiskey, 
which Mr. Strickler has referred to as Paragraph 10 whiskey, with 
Canadian whiskey, which Your Honor apparently has disregarded and 
has concentrated his thinking and therefore predicated his opinion on 
the question of corn whiskey. : 


I have two other brief observations and I am through. 
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No. 1: While Your Honor has reached the conclusion that there 
are some people who are informed about the subject matter of reused 
cooperage, I invite the Court's attention to the fact that by answer to 
an interrogatory which is in the record, the defendants have stated 
that they do not contend that the label Scotch, Irish, Canadian or corn 
whiskey conveys to the consumer to any degree that all of these are 
aged in reused cooperage. 

And my final observation: Your Honor has discussed Government's 


2 and 3 as compared to 4 and 5. I invite Your Honor's attention with 

_ respect to those four exhibits to, first, the fact that there is in evidence 
768 | 

bottles was approved by the Alcohol Tax Division of the Bureau of 


before this Court the fact that both or the label for all four 


Internal Revenue. There is evidence before the Court that all four 
of these whiskeys were aged in reused cooperage, and there is evidence 
before the Court that the labels for all four are identical only because 
the requirements of the Alcohol Tax Division of the Bureau of Internal 
Revenue make them identical. 
Now, would Your Honor seek to distinguish these bottles further? 
I shouldn't ask Your Honor a question. 
I may say to the Court that it would not be of any assistance to 


_ distinguish between the two bottles or the four bottles by having all say 
_ aged in reused cooperage, because then again you face the proposition 
_ where all four, or two as against two, are different, two heavy-bodied 


and two light-bodied, and you would have a similar age statement with 


a similar label, and the confusion still remains. The confusion that 
_ pertains thereto is only the result of the deficiences in the type 


designations which are provided for by the regulations, which, in my 


_ humble judgment, cannot be supplemented by requiring for the 
_ purpose of distinguishing one type of whiskey identical to another 


to be distinguished by a derogatory age statement. 
MR. STRICKLER: I have no comments, Your Honor. 
THE COURT: I will let my ruling stand, and you will prepare 


appropriate findings. 
a * * * | * x 
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: Plaintiff's Exhibit No. 1 
| Filed July 24, 1956] 


U.S. TREASURY DEPARTMENT 
Washington 25 


Office of Commissioner of 
Internal Revenue 


| Stamped "Sep 19, 1952"] 


address reply to 
Commissioner of Internal Revenue 
and refer to O:AT:B:JLH 


Mr. Walter R. Brownback 
Publicker Industries, Inc. 
1429 Walnut Street 

Philadelphia 2, Pennsylvania | 


Dear Mr. Brownback: | 
Reference is made to former Deputy Commissioner Mealey's letter 
to you, dated November 23, 1948, in which permission was granted to 
make regular age claims in the case of certain whiskies held by your 
company which had been distilled at more than 160° proof and stored 
in reused cooperage. | 
The letter in question came to my attention comparatively recently 
and, as you are aware as a result of subsequent conferences with various 
of your company's representatives, the position taken in it has been under 
question for some time. It is the Bureau's final conclusion that this posi- 
tion was incorrect and that the provisions of the last unnumbered para- 
graph of Section 39(a) of Regulations No. 5 require such whisky produced 
in the United States and stored in this manner to be labeled with the re- 
used cooperage storage statement. 
Mr. Mealey's ruling is accordingly hereby rescinded, effective im- 
mediately, although no objection will be interposed to the packaging of 
any such whisky already taxpaid, whether or not dumped and in blending 
or bottling tanks, at the time of receipt of this letter, under labels hereto- 
fore used for the same products. | 
The District Supervisor at Philadelphia is being furnished with a 
copy of this letter. | 
Very truly yours, 


Dwight E. Avis (signed) 
vk Head, Alcohol and Tobacco Tax Division 
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Plaintiff's Exhibit No. 2 
| Filed Jul 24, 1956] 
ANALYSIS OF WHISKEY 
Whiskey Distilled Over 160 Proof 
EMBASSY CLUB 


CLOV. TOTAL TOTAL FUSEL DATE 
AGE PROOF COLOR pH SOLIDS ACIDS ESTERS ALDEHYDES OIL TANNIN ANALYZED 


6 90.4 8.3 4.37 95 27.6 11.8 2.3 58 18.7 8/51 

6 90.4 8.2 4.10 109 22.8 10.6 2.6 46 21.8 12/51 

6 90.4 8.3 4.12 86 22.2 14.1 4.6 30 19.4 2/52 

6 | 90.4 9.0 4.31 75 28.8 21.1 6.4 39 18.2 4/52 

6 90.4 7.3 4.26 78 32.1 15.2 3.8 53 20.2 10/52 

6 90.4 8.2 4.19 90 30.3 16.7 2.3 60 18.0 8/52 
Av. 8.2 4.22 89 27.3 14.9 3.7 54 19.4 


Plaintiff's Exhibit No. 3 
| Filed Jul 24, 1956] 


CANADIAN WHISKEY 
TOTAL TOTAL FUSEL 
BRAND PROOF COLOR pH SOLIDS ACIDS ESTERS ALDEHYDES OIL TANNIN DATE 
McNaughton’s 87.7 6.8 4.19 91 2si4 ot9 2.6 51 13.8 1/46 
Canadian Club 90.4. 7.7 = 4.20167 18.0 7.0 2.6 5 13.0 1/51 
« | PROKE “RO ACI TKO 19.2 8.0 3.4 8 14.5 2/51 
90.4 8.5 4.26 176 19.0 6.6 3.3 15 15.7 $/82 
90.4 7.4 4.16 189 TEES) IS 3.4 10 16.0 8/52 
Hudson Bay STH 20 4200: 487 21.0 9.2 1.6 38 1255 4/52 
McNaughton’s 87.6 10.0 4.40 87 18.6 5.3 3.7 30 12.6 7/51 
McNaughton's 86.7 8.4 4,28 82 18.6 9.2 3.5 39 12.5 3/52 
RoyalCanadian 86.5 11.0 4.23 210 14.4 3.5 3.4 - 12 «(2/S2 
| 86.4 9.0 4.10 208 13i2 7.0 3.7 - 12:0 © 7/52 
Seagram's VO STS 20.0. 24520.. (74 17.4 4.4 19 52 FESS 7U/St 
SILT. 94 4508. 74 20.8 6.8 3.3 60 16.1 3/52 
STD 956: 54202 80 19.2 12.3 2,7 35 15.6 8/52 
85:9 GTS, {4512 123 16.8 7.9 1.5 50 12.7 9/53 
STS) (S986) 54220) - 12S 33.0 9.3 1.1 41 12.5 3/54 
Dominion Ten 86.1 17.3 4.48 248 292.5; 1855 3.3 55 17.5 1/12/53 
Schenley’sOFC 86.8 4.18 91 2358 Esse 3.5 24 16 1/55 
8.6 3.4 35 12.7 


AV. 87.9 9.3 4.18 181 19.6 
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Plaintiff's Exhibit No. 4 


| Filed Jul 24, 1956] 


ANALYSIS OF 6 YEAR OLD BOURBONS 


TOTAL TOTAL FUSEL 
BRAND PROOF COLOR pH SOLIDS ACIDS ESTERS ALDEHY DES OI TANNINS 


Walker's Deluxe 90.4 3.2 4,01 150 59.4 38.7 166 43.5 
Echo Springs 86.0 4.0 4.03 174 710.8 44.9 192 48.8 


Schenley's | 
Ancient Age 86.0 3.7 4.08 156 61.2 39.6 150 44.8 


Beam’s Pin 
Bottle 86.8 3.2 4.07 150 36.9 160 46.2 


Old Charter 86.0 3.9 4.02 44.9 n 238 46.2 


Charter Oak and 
Old Hickory 86.0 3.8 


3.8 
2.8 


3.0 


Av. of last 4 
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J.A. 288 
t _— oF 
o ARERR RE, FTAIDENE TNS Exhinet #2 7473. In» S 
DT (Revioed July 1968) Ch YY37-72-- Yn EL Tog ie Ze oe <p e 
FORMULA AND PROCESS FOR RECTIFIED PRODUCTS slower, es ’ 
Name of rectifier GIF L DISTILING CORPORATION Plant No... 49 =” bh. 
Located at .¥sB_. Corner Water & Jaskeem Ste,,. Philedelphis 48, Pao . 
(Number) (Street) (City) (Zone) (Btate) 
Name of product... Whigey. 2 Formula No. ........ > , Seaman 
(Clasa and type to be placed on label) ~ 
Proof of finished product a = 100° = Time required to complete process 8. « 
————————— Se Fa aaa aan ery —————= =—— ——SS___—_—_—_—-— im 
(Ingredients) 4 
Qne ae more of varicus @& straight ~ 
whiskies of which 90 $ or mare will be 
carton treated with 10 pemds of earben «. 
te every 1000 gallens. r 
Not to exceed 2) by volume, Syrup, 
Sherry Blender, Fruit Hlender, Ps 
Carmel, Wine | 
Blender and of Fruit Blender and PS 
Wine not to exosed 2% alechol bya : 
ue 
¥ 
wf 
FILED = 
oy 
JUL 2 4 1956 
HARRY M. BDLL, Clerk o 














tomer cme cae ‘0 BE PAID AT THE RATE OF 
‘ os 
SUBD TOCEECOLERKLOES oo) na a ig NE. 30¢ per proof gallen 
and must be labeled in accordance with regulations issued under Federal Alcohol Admin- 
_ istration Act. 


- . MAR 24 1954 - : 


<<< RRR Rees Oa OOOO OOOO CCE O SOS CE as Mme S BEER RES OS eee + ewes 


irector, Alcohol and Tobacco Taz Division. 








’ If mdditional space is required use reverse side. an 


BEST COPY AVAILABLE 





from the original bound volume 
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PROCESS—Continued 





—_-——-_-— - - 


ae ee one re eet eet 
INSTRUCTIONS 
1, Before filling out this form, read carefully Sections 190.360 to 190.364, inclusive, of Regulations 15, 
“Rectification of Spirits and Wines,” approved July 21, 1950. 


2. This form will be submitted in quadruplicate to the Assistant ional Commissioner, Alcohol and 
Tobacco Tax, for examination. The Assistant Regional Commissioner will return all copies to the rectifier 
whenever the form is improperly prepared, with instructions as to proper preparation. If the Assistant ional 
Commissioner is satisfied that the form is properly prepars, he will forward all copies to|the Director, Alcohol 
and Tobacco Tax Division. The Director, Alcohol and Tobacco Tax Division, will note on each copy the rate of 


tax applicable to the finished product, return three copies to the Assistant Regional Commissioner and retain 
one copy for his files. The Assistant 


? “gional Commissioner will forward one copy to the!rectifier, one copy to 
the storekeeper-gauger assigned to the plant, and retain one copy for his files. 
3. Formula must show name of product, proof thereof, and all ingredients used. The name will be in 


accordance with the class and type designation under the regulations issued under Federal Alcohol Administra- 
tion Act, and to be stated on the label of the finished product. Where the tax rate or, 


beling of product is 
affected, the quantity or pereentage of each ingredient must be stated. Where coloring, flavoring, sweetening, 
or blending materials are used, the kind and percentage thereof by volume shall be shown. Flavoring mate- 
rials must also be stated as natural or artificial. | 


4. Formula showing use of ingredients in the alternate which affect the tax rate or the labeling of 
product will not be approved. $ | 


5. Where the rectifier intends to produce a blend of two or more' pure straight whiskies or t 
ure fruit brandies at a proof of not less than 80, he must state the kinds of pure straight whiski 
ruit brandies, that the whiskies are noteless than 4 years of age or the brandies are not less 

age, and whether the whiskies or brandies are domestic or impo 


6. Where wine is used in producing liqueurs, cordials, and similar compounds, the rectifie 
moans the wine is domestic or imported, and fortified or unfortified, and the percent of alcohol 
e wine. 


7. Where 2 product is to be bottled at various proofs, only one formula showing the proofs 
product is to be bottled will be filed. | 




















$1. até. COMMISSIONER 


piconor & TOSACc® 


8. Where spirits are mingled for bottling without rectification under Subpart FF of Regulati 
filing of this form is not required. 


9. Where an intermediate product is prepared for use as an ingredient in a finished product, or p 
the number of the formula covering such intermediate product must be shown in the formula (under the 
ing of “Ingredients”) covering the finished product. 

10. The process will be stated completely and concisely, each step being shown in sequence. 


@. 6. GOvERwEEET Ferstiwe eovecz = 1 16457-23 


BEST COPY AVAILABLE 
from the original bound volume 
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FILED 
TREASURY DEPARTMENT | JUL 2 4 1956 
‘une 1941) 


HARRY M. BULL, Ctery 


CERTIFICATE OF LABEL APPROVAL UNDER THE 
FEDERAL ALCOHOL ADMINISTRATION ACT 


ww mee www ewe = - + = 2 ne $2 = a en ee ee 


N.E- Corner Water & Jackson Streets 


___Philadelphia 48, Penngylvania 


Pursuant to your application dated eo 2 ROMERO EIA 1 this 
Certificate of Label Approval is hereby issued, subject to the conditions and qualifications, if any, stated ca the 
reverse hereof, to cover products the containers of which bear a set of labels identical with the set affixed to the 
reverse hereof, identified as— 


Brand en es Soa na es ee, RR CRIS 0° Oa eh reheat PA ROLES 


and, in addition, to cover products the containers of which bear sets of labels which differ from the set affixed to 
the reverse hereof by reason of (1) change in the proportionate size of the labels, (2) a statement of different 
net contents, (3) a change in the statements appearing on the “Government label,” if any, used as a part of such 
sets, (4) a change in the name and address of the person responsible for the importation, (5) a change in the 
vintage date for wine, (6) a statement of a different age, or (7) a statement of a different proof for whiskey, 
brandy, rum, or gin, domestically bottled. 


This certificate shall not operate to relieve any person from liability for any violation of the Federal] Alcohol 
Administration Act or regulations issued thereunder, and shall cover the identified products and authorize their 
removal from the plant where bottled or packed, or from customs custody, for introduction in commerce, only 
if the packaging, marking, branding, and labeling and size and fill of the containers of such products comply with 
such act and regulations, and only if the contents of such containers conform tothe statements and representations 
made thereon. 


@, G6. GOVEAGNERT PHinTiNnG OFFICE 16—23408 1 
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A STATENERT OF NET CONTENTS MUST BE BLOWN | 
OR BRANDED INTO BOTTLE OR CONTAINER F ii E 5 


THIS CERTIFICATE AUTHORIZES THE BOTTLING OF PRODUCTS MADE IN ACCORDANCE WITH 2 4 r956 
FORMULA O_____ approver %=Lslaffinn,  —— HAGAY A BOLL, Cary 


a al a al a 


ae sunt Gite APPROVED fea YY 





| CE WieH 
rari m5 





90.4 PROOF 





‘ ara > : > 
DISTILLED FROM CAREFULLY SELECTED GRAINS 
TO ACHIEVE SUPERIOR QUALITY 

AND RARE FLAVOR 


THIS WHISKY IS 4 YEARS OLD 
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Plaintiff's Exhibit No. 7 


' | Filed Jul 24, 1956] 

A. Chemical Analysis. 

In the following tabulated results of the chemical analyses, all 
values except pH and proof are reported as grams per 100 liters of 100 


proof whisky. Total acidity is calculated as acetic acid, esters as ethyl 
acetate and aldehydes as acetaldehyde. 
Sample #2807 3 4 5 6 8 9 20 21 


Brand Emb. Can. Dom. Hud. Sch. Sea. Can. Macy's 
Club Club Ten Bay OFC VO Crn. Taster 

pH 4.2 4.2 4.2 4.2 4.3 4.2 4.2 4.3 4.6 

~ Proof 90.6 92.1 88.2 88.2 87.8 87.5 89.0 87.8 91.3 


Total 
Acidity 35 59 37 24 19 26 25 24 24 


_ Esters 20 10 22 15 10 14 12 13 12 
_ Aldehydes 5.0 2.9 5.1 2.8 2.4 4.5 £2 26 3.8 
Furfural 0.4 0.2 0.6 0.6 0.3 0.5 0.3 0.5 0.5 
Fusel Oil 71 17 TT 45 34 38 52 «= 39 36 
Solids 99 245 303 102 91 101 106 180 195 
_ Tannin 18 15 20 16 13s: 16 16. 17 16 


Plaintiff's Exhibit No. 8 
| Filed Jul 24, 1956] 
B. Color Analysis. 
The results of Lovibond color determinations and of rank order of 
increasing depth of color by visual inspection, all on samples diluted to 
50 proof, are tabulated below. 
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Plaintiff's Exhibit No. 8 | 
(continued from preceding page) 


Lovibond Color Rank Order of 
(35 Yellow Units) Increasing Color 
Brand Name Red Units Rank|Order Visual Inspection 
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Old Forester 
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Plaintiff's Exhibit # 9 
Aldehydes Furfural 
Canadian Whiskies 
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Plaintiff's Exhibit # 10 
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Plaintiff's Exhibit No. 11 
| Filed Jul 24, 1956] Samples 
Chapleau 
Dominion 10 


11/11/55 
1 


Seagram V.O. 
Schenley O. F.C. 
Canadian Club 
McNaughton 
Embassy Club 
Old Hickory 
Rittenhouse Rye 
Hallers Res 


Bln 


ono nr noo rt W & 


35% Blend 


Taste 
most U.S. heavier of all 
most Can 11/11/55 


same 
less U.S. Flavor than others 


U.S. flavor don't flavor it. Little less than six 
some fault -- less U.S. than one 

OH out of category 

C of ito6 


continued--woody heavier 


1 to 6 all very close--very difficult to distinguish 2, 3& 5 
practically same 
1, 6& 4 practically same 
Hallers Res 35% blend clean but woody, definitely fuller 
bodied than 1 to 6. 

7 & 8 are heavier and more astringent than 9. More tannin 
body in 7 and 8. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CONTINENTAL DISTILLING CORP. 


Plaintiff ) 
v. ) Civil Action No. 4437-52 


GEORGE M. HUMPHREY, et al. ) 


Defendants ) 
[Filed May 16, 1956] STIPULATION 
It is stipulated and agreed by and between the attorneys for the plain- 


tiff and for the defendants in the above-named cause that the whiskey con- 


tained in Defendants' Exhibits '2 and 3 was made in the manner described 

in paragraph 16(e) of *Further Answers of Plaintiff to Defendants’ In- 

terrogatories" as follows: 
"A product labeled 'whiskey' consisting of 4% to 6% whiskey dis- 
tilled in a beer still at a proof below 160° from a mash containing 
corn (more than 80%) and malt, aged for 6 years or more in bar- 
rels which had lost their char by prior use in the aging of whiskey; 
and 94% - 96% whiskey distilled in a beer still at a proof below 
160° from a mash containing corn (more than 80%) and malt, aged 
for 6 years or more in barrels which had lost their char by prior 
use in the aging of whiskey and treated with activated carbon so as 
to alter the characteristics of such whiskey, thereby changing its 
class and type." 


| The above shall be included in the record of the trial of this cause and 


that there shall be no need for either party to move to re-open the record 
for purposes of including such stipulation. 

It is further stipulated and agreed that (1) the answer of John McCabe 
to the last question on page 199 of the transcript is "yes"; (2) the answer 


of William Boffa on the first line of page 433 of the transcript should be 
"TZ would not buy it''. 


_ Approved: 
_ /s/ Henry Schweinhaut 


Date: Jan. 3, 1956 /s/ Frank Strickler 
: | Attorney for Defendants 


/s/ F. Joseph Donohue 


United States District Judge — Attorney for Plaintiff 
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| Filed Jan. 30, 1956] 
STIPULATION FOR SUBSTITUTION OF DEFENDANTS 

It is stipulated by and between the above-entitled parties, by their 
respective attorneys, this 30th day of January, 1956: 

1. That Russell C. Harrington is now the duly qualified and acting 
Commissioner of Internal Revenue of the United States, having succeeded 
T. Coleman Andrews, the second of the above-named defendants, and 
that said Russell C. Harrington, having adopted or continued the action 
of his predecessor which gave rise to this suit, may be substituted as a 
party defendant for said T. Coleman Andrews; | 

2. That, in lieu of filing a supplemental complaint, the original 





complaint shall remain as the complaint in this cause and that, wherever 
any reference is found therein to T. Coleman Andrews, there be substi- 
tuted in lieu thereof Russell C. Harrington. 

DONOHUE & KAUFMANN 


By /s/ Abraham S. Goldstein 
Attorney for Plaintiff 
* 


* 





/s/ Frank Strickler 
Attorney for Defendants 
U.S. Court House 
Washington, D.C. 


Approved: 


/s/ Henry Schweinhaut 
United States District Judge 


| Filed May 16, 1956] Dated Mar 20, 1956 
MOTION FOR REARGUMENT 
The plaintiff, by its attorneys, hereby moves the Court for an order 
setting the above-entitled case for reargument, the reasons for the said 
motion being the following: 
1. The trial of the case was long, and technical, occupying seven 


days and over 750 pages of transcript, and was completed on Dec. 8, 1955. 
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2. Since then, and since the submission of proposed findings and 
conclusions by the defendants and the argument thereon, the Court has 
presided over a large number of other cases -- some of them as involved, 
_or perhaps more involved than the instant case, including a protracted 
‘trial of a capital case. 
3. Because of the lapse of time since the proposed findings were 
- submitted and the nature of the subject matter involved therein, plain- 
tiff believes reargument would be helpful to the Court at this time. 
4. The findings proposed by the defendants, far from reflecting 
the evidence received at the trial, distort the same and would lead the 
Court to disregard the opinion of the Court of Appeals in this cause. 
5. A reading of the opinion of the Court of Appeals -- pursuant to 


- whose mandate this case was tried -- anda simple, straightforward 


Summary of the evidence received at the trial require that the findings 
and conclusions proposed by the defendants be rejected and that 
an order granting judgment for plaintiff be entered. To provide sucha 
_ straightforward summary of the evidence, there is attached hereto the 
plaintiff's proposed findings and conclusions, which apply literally to 
_ the facts of this case the standards announced by the Court of Appeals 
' for the trial of this case. 
DONOHUE & KAUFMANN 
By F. Joseph Donohue 


Abraham S. Goldstein 
Attorneys for Plaintiff 


* Ke 


Of Counsel: Harold Ungar 
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( PLAINTIFF'S PROPOSED FINDINGS) 
STATEMENT OF ISSUES, FINDINGS OF FACT AND 


CONCLUSIONS OF LAW 


Statement of Issues 

In the light of the opinion of the Court of Appeals, Continental Dis- 
tilling Corporation v. Humphrey et al., 220 F. 2d 367, 371-372, (1954), 

the issues to be determined by this Court are: 

1. Have defendants treated plaintiff's a differently from other 

whiskies aged in reused cooperage ? 

a. Is an age claim an "appropriate marketing practice" in 
the sale of whiskey, within the meaning of the Court|of Appeals opinion? 
Id., at p. 372. 

b. Has plaintiff been forbidden to claim age and required to 
make a reused cooperage statement? 

c. Have other whiskies aged in reused cooperage been allowed 
to claim age and not been required to state reused cooperage storage ? 

d. Do the denial of plaintiff's right to claim age and the re- 
quirement that it make a reused cooperage statement result in plaintiff 
being disadvantaged in comparison with others", within the meaning of 
the Court of Appeals opinion? Ibid. 


2. Have the defendants offered any justification for such unequal 


treatment ? | 
551 In connection with Issue No. 2, when this cause was first here, de- 
fendants moved to dismiss the complaint, citing the regulations and argu- 
ing that it was necessary to distinguish plaintiff's whiskey from those 
there designated as being aged in charred new barrels. In reversing this 
Court's dismissal of the complaint, the Court of Appeals necessarily 
found that the regulations themselves are an insufficient justification for 
the discrimination. | 
Findings of Fact | 
1. Plaintiff's whiskey here involved may be described as follows: 


a) It was distilled by the plaintiff from a variable grain mash, 
predominantly corn, at a proof in excess of 180°. 
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b) It was reduced in proof as required by the regulations and 
was placed for aging in originally charred oak barrels which had been 
used once before for aging whiskey. 

c) Some of it was aged for four years and marketed as a 
component of blended whiskies. 

d) Some of it was allowed to age for six years or more and 
was then bottled, with or without a small quantity (1% - 6%) of whiskey 
distilled at a lower proof (below 160°) mixed with it for flavor standardi- 
zation. It was then marketed under a label bearing the designation 
"whiskey" and the brand name "Embassy Club", for which a certificate 
of approval had been issued by defendant Avis' office. (T. 112-127, 
147-152, 514-516; Plaintiff's Exh. No. 5). 

: 2. Defendants have forbidden plaintiff to bottle and market the 
products referred to in subparagraphs (c) and (d) of paragraph 1, supra, 
except under a label bearing a reused cooperage statement rather than 
an age claim. 

552 3. Corn whiskey is a product manufactured in the United States. 
Canadian whiskey, Scotch whiskey and Irish whiskey are products manu- 
factured abroad and imported into the United States. All four of said 
products are aged in reused rather than new barrels. Under the regula- 
tion here in question, as interpreted and applied by the defendants, the 
said four products may claim age and are not required to bear a reused 
‘cooperage statement. The plaintiff's whiskey matures in reused cooperage 
in the same manner and to the same degree as the said four products. The 
defendants do not claim that the type designations "corn", "Canadian", 
Scotch’, or Irish’, which those whiskies are required to bear, connote 
to the consumer that those whiskeys are aged in resued cooperage. (27 
C.F.R. Sec. 5.21, class 2, subparagraphs (a), (k)-(m); T. 67-68, 76- 
78.) 

4. The right to claim age is of great value in marketing a whiskey. 
A reused cooperage statement, on the other hand, is treated by the indus- . 
try as rendering the product relatively valueless. Dealers, assuming 
their customers will read derogatory connotations into a reused cooperage 


4) 


«) 


4) 


<4) 





953 
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statement, will not buy whiskey so labelled, except at sacrifice prices. 
(T. 82, 87-88, 410-414, 422, 432-436. ) | 

5. "Canadian" whiskey marketed in the United States is manufac- 
tured in all significant respects in the same way as the plaintiff's whiskey 
described in subparagraphs (a), (b) and (d) of paragraph 1 above. (T. 
128, 221, 283-297, 302-304, 306-307, 444-449.) 

6. In addition to the similarity of manufacturing process between 
Canadian whiskey and the plaintiff's whiskey referred to in the foregoing 
paragraph, those whiskeys are shown to be similar by both chemical and 
organoleptic testing. Those are the testing methods customarily used 
and recognized in the alcoholic beverage industry for the comparison of 
whiskeys. (T. 76-77, 128-131, 135-136, 140-141, 211, 230-231, 322- 
323, 331-332, 353-359, 369-371, 450-462, 479, 621-624.) 

7. Plaintiff's whiskey referred to in paragraph 5 supra is readily 





distinguishable, both chemically and organoleptically, from American- 
type whiskeys. The significant factors accounting for the similarity 
of plaintiff's whiskey to Canadian whiskey and its dissimilarity to Ameri- 
can-type whiskies are its distillation at a proof in excess of 180° and its 
aging in reused cooperage. (T. 135-136, 140-141, 152-153, 223, 228- 
230, 269-270, 332, 359, 371, 454-462. ) 
8. Under the regulations governing labeling of whiskey, certain 
specific whiskies made in the United States are defined as "* American- 
type" and they are required to be labeled as" rye whiskey", "bourbon whis- 
key", "corn whiskey", "straight whiskey", "straight rye, etc., whiskey" 
and "blended whiskey". All American-type whiskeys are distilled at a 
proof of not exceeding 160° and all except corn are aged in charred new 
cooperage. None of them may be designated merely as "whiskey", as 
is the plaintiff's product. Plaintiff's product may not be designated as 
anything other than "whiskey". (27C.F.R. Sec. 5.21, Class 2, subpars. 
(a) through (j), T. 78-79.) 
9. The designation merely as "whiskey" is reserved in the afore- 


said regulations for such American-made whiskies as are not "American- 
type’. Under the regulations, the products labeled merely as "whiskey" 
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include those distilled at a proof in excess of 160°, those aged in reused 


cooperage, or, like plaintiff's whiskey, both. In spite of the differences 
existing among products in the "whiskey" category, they are not allowed 
to distinguish themselves from each other by any additional type designa- 
tion. (T. 78-79). 

10. The plaintiff's whiskey here in question, the manufacture of 
which is described in subparagraphs (a), (b) and (d) of paragraph 1, supra, 

054 and which had been marketed under the brand name "Embassy Club 

whiskey", is no longer on the market. On March 24, 1954, defendant 
Avis endorsed upon the "Embassy Club" certificate of label approval a 
permission to use the brand name for a whiskey which is of a different 
formula but which is still designated merely as "whiskey". Like the old 
"Embassy Club", the new is not an "American-type" whiskey. Itisa 
corn whiskey (and, thus, like the old "Embassy Club", has been aged in 
reused cooperage) which has been treated with charcoal in such a manner 
as to change its character, giving it a lighter taste and body than corn 
whiskey and a markedly lighter chemical character than bourbons and 
ryes. It is forbidden under the labeling regulations here in question to be 
labeled differently from the old "Embassy Club"--to wit, as "whiskey". 
(T. 196-208, 235-236, 617, 649-650; Plaintiff's Exhs. No. 4 and No. 5.) 
| 11. In support of the defendants' claim that the consumer, in 
buying an American-made "whiskey", would think he was getting "Ameri- 
can-type” whiskey, unless the bottle bore a reused cooperage statement, 
there was received in evidence only the testimony of witness O'Neill, a 
former Government lawyer. That testimony was that some Government 
officials "believed" and "figured" that the foregoing was true. (T. 690- 
691. ) 3 

12. Under the regulations, "blended whiskey" may contain any kind 
of "straight whiskey", including "straight corn whiskey" which is aged in 
reused cooperage. The same is true of "blends of straight whiskies". 
There can be "blended whiskies" of widely different taste, but all labeled 
‘blended whiskey"; similarly, widely different products can all be labeled 
"a blend of straight whiskies". (27 C.F.R. Sec. 5.21, Class 2, 
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subparagraphs [g] and [i]; T. 655-659. ) 
955 Conclusions of Law 

1. The defendants have discriminated against) the plaintiff's whis- 
key in favor of Corn, Canadian, Scotch and Irish whiskeys--all, like 
plaintiff's, aged in reused cooperage. The discrimination between the 
plaintiff's whiskey and Canadian whiskey is particularly extreme because 
their manufacturing process is alike in all significant respects and they 
are indistinguishable from each other with respect to taste, aroma, color 
and chemical composition. 

2. The making of age claims in the ae and sale of whis- 
kies is an "appropriate marketing practice" within the meaning of the 
Court of Appeals opinion herein. 220 F.2d at 372. ! The defendants do 
not contend that the type designations "corn", "Canadian", "Scotch" or 
"TIrish'' convey to the consumer the fact that those whiskies are aged 
in reused cooperage. Therefore, permitting those whiskies to claim 
age while requiring the plaintiff's whiskey to bear a resued cooperage 





statement is "discrimination between whiskies which are similar in re- 
spects pertinent to appropriate marketing practices." Ibid. 

3. In being forbidden to claim age for its products and being re- 
quired to place upon it a reused cooperage statement, the plaintiff would 
be "disadvantaged in comparison with others" in the industry. Ibid. 

4. If the only basis for this discrimination against the plaintiff's 
whiskey is the asserted need to distinguish it from other American-made 
products, the discrimination is unjustified and arbitrary. "American- 
type" whiskeys as defined in the regulations (27C.F.R. Sec. 5.21, Class 
2, (a) through (j) are required to be labeled more specifically than merely 
as "whiskey" and, therefore, could not be confused with any product 
labeled merely as "whiskey". 

5. American-made whiskeys--other than eiode which are "Ameri- 
can~type" whiskies--are all required to be labeled merely as "whiskey". 

956 To the extent that such products are thereby rendered confusable 
with each other, the regulation is at fault in that it permits no more dis- 
tinctive designations. | 
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6. The plaintiff now markets a different and lower-distilled whis- 
key under the same label it had used in marketing the whiskey here sued 
upon. To have distinguished the two products, as the defendants demand, 
by requiring the higher-distilled whiskey to bear a reused cooperage 
statement would disregard the fact that the lower-distilled whiskey was 
also aged in reused cooperage. Such a distinction, therefore, in the words 
of the Court of Appeals, "would lead to consumer deception rather than 
to its avoidance as sought by the statute." Ibid. Moreover, the transfer 
of the label from one product to another was specifically approved by de- 
fendant Avis. 

7. Even if it were necessary to distinguish plaintiff's whiskey from 
whiskeys aged in charred new cooperage, to do so by requiring plaintiff's 
whiskey to bear a reused cooperage statement would be unreasonable. 
Such a distinction would connote that plaintiff's whiskey is differently aged 
from all whiskies which make age claims, including Corn, Canadian, 
Scotch and Irish, all of which, as already noted, are aged exactly like 
‘plaintiff's whiskey. This "would lead to consumer deception rather than 
to its avoidance as sought by the statute." Ibid. 

8. The testimony of witness O'Neill, offered in justification of the 
discrimination, is without any probative effect, being only the opinion of 
a government lawyer and a hearsay report of the opinions of unidentified 

government personnel. 

9. No justification of any sort was offered by the defendants to 
support their position that the plaintiff's whiskey, when used in blends, 
should bear a reused cooperage statement. Since "blended whiskey" and 
"a blend of straight whiskies" embrace a wide variety of products of 

widely different tastes, no purpose is served by requiring products 
containing plaintiff's whiskey to bear a distinguishing reused cooperage 
557 statement. This is especially true in view of the fact that the con- 
sumer would be led to the erroneous belief that blends not so labeled con- 
tain no reused cooperage whiskey. In this instance again, therefore, the 
defendants’ course "would lead to consumer deception rather than to its 
avoidance as sought by the statute." Ibid. 
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10. The applicability of the reused cooperage regulation (27 
C.F.R. Sec. 5.39 (a), last unnumbered paragraph) to types of whiskey 
other than that here sued upon is not involved in this! suit and is not de- 
cided herein. What is decided is that to apply it to the plaintiff's whis- 


key here sued upon while permitting other similarly 





aged whiskeys to 


claim age is an arbitrary discrimination, "not justified by a reasonable 
relation of the different treatment to the purposes of the statute."' 220 


F. 2d at 372. 


Dated: 6-H. Sehweinkaut 


United States District Judge 


(CERTIFICATE OF SERVICE) 
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| Filed May 16, 1956] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause having come on for trial, and a full and complete hear- 
ing having been afforded to all of the parties hereto, the Court makes 
the following findings of fact and conclusions of law: 

FINDINGS OF FACT 

1. Traditional American whiskeys are distilled between 120° - 
159° proof and, with the exception of corn whiskey, are stored in charred 
new oak cooperage. Corn whiskey has traditionally been stored in reused 
cooperage. 

2. Traditional American whiskeys, including corn whiskey, are 


heavy-bodied and possess certain taste, aroma, and other characteristics 
which are known to the trade and the public although the public is not fa- 
miliar with the manufacturing processes by which the characteristics are 
derived. 


3. Identical whiskeys do not mature as rapidly when stored in re- 
used cooperage as when stored in charred new oak cooperage. The ma- 
‘turing effect of reused cooperate is variable depending on the number of 
times of prior use, length of time of prior use, and what was previously 
stored therein. 

4. Canadian whiskey is a traditional product which originated and 
is produced in Canada, the main part of which is distilled at over 185° 
proof and stored in reused cooperage. 
| 9. Traditional Canadian whiskeys are light-bodied and possess 
certain taste, aroma, and other characteristics which are known to the 
trade and the public although the public is not familiar with the manufac- 
turing processes by which the characteristics are derived. Canadian 
whiskey is substantially different in taste, aroma, and other character- 
istics from traditional American whiskeys. 

6. "Embassy Club” is a brand name used by plaintiff for marketing 
various whiskeys. The whiskey specified in paragraph 7 of the complaint 
was distilled by plaintiff in 1945 and 1947. The whiskey was distilled at 
a proof of distillation between 185° and 189° and, after reduction by 
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distilled water to a proof of 103°, stored in reused cooperage. The re- 
used cooperage was cooperage that originally was new charred oak cooper- 
age. It had, when new, been used for the storage of whiskey for the pur- 
pose of maturing the whiskey, had lost its char by such prior use, and 
was then reused for the storage and maturing of plaintiff's whiskey de- 
scribed above. Plaintiff does not know the length of prior use of the 
cooperage. After storage, plaintiff's whiskey was dumped from the re- 
used cooperage (sometimes but not always), blended with from one to six 
per cent of corn whiskey to increase the flavor and with caramel to pro- 
duce uniformity of color, further reduced in proof, and then bottled, 


commencing in 1951, at a proof of 90. 4° under the brand name "Embassy 


Club."' This end product is referred to herein as "Embassy Club whiskey, " 
except that findings of fact with respect to another and different Embassy 
Club whiskey are set forth in paragraph 20 below. 

7. Embassy Club whiskey substantially differs in taste, aroma, 
and other characteristics from traditional American whiskeys and chem- 
ically and organoleptically is within the general range of Canadian whiskeys 
and American spirit blends, which are a mixture of whiskey and neutral 
spirits. 

8. Embassy Club whiskey is sold under a label designating it 
merely as "whiskey." It is not a traditional American whiskey and does 
not possess the taste, aroma, and other characteristics associated with 
traditional American whiskeys. 

9. As marketed, the label on Embassy Club whiskey states that it 
is distilled, blended and bottled in the United States but does not contain 
any statement to inform the consumer that Embassy Club whiskey is marked- 
ly different from traditional American whiskeys. 

10. Were Embassy Club whiskey marketed under a label conforming 
to the requirement of the reused cooperage regulation, the label would 
bear the reused cooperage storage statement, which would put the con- 
sumer on notice that the product is different from the traditional Ameri- 
can whiskeys. 
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11. In making Embassy Club whiskey, plaintiff intended to simulate 
Canadian whiskey and create a product with chemical and organoleptic 
characteristics somewhere between the two brands, Hiram Walker's 
Canadian Club and Seagram's V.O. 
| 12. The process of manufacturing Canadian whiskey varies from 
that employed by plaintiff. Plaintiff used its own manufacturing process 
in producing Embassy Club whiskey and did not attempt to duplicate the 
Canadian processes. 
: 13. Two basic differences in manufacturing process between 
| Canadian whiskey, and other light-bodied whiskeys such as Embassy 
Club, and traditional American heavy-bodied whiskeys account in sub- 
stantial part for the marked difference in taste, aroma, and other charac- 
teristics of the said whiskeys. They are: (1) high proof of distillation for 
Canadian whiskey and other light-bodied whiskeys such as Embassy Club, 
: and low proof of distillation for traditional heavy-bodied American whiskeys; 
and (2) storage in reused cooperage for Canadian whiskey and other light- 
bodied whiskeys such as Embassy Club, and storage in charred new oak 
cooperage for traditional heavy-bodied American whiskeys. 
14. Both light and heavy-bodied whiskey can be distilled at a proof 
of under 160°. 
7 15. Unless put on notice to the contrary, retailers of whiskey, 
when purchasing a domestic whiskey, take it for granted that the whiskey 
will have the characteristics of a traditional heavy-bodied American 
whiskey and not those of a light-bodied whiskey such as Embassy Club. 
When a domestic whiskey has characteristics that differ from those of a 
591 traditional American whiskey, the consumer is likely to be deceived 
unless the label of such whiskey indicates in some manner that the whis- 
_key is of a different character. The regulation providing for the reused 
-cooperage statement was adopted to give the consumer notice of the dif- 
| ference and was intended to apply to all whiskeys produced in the United 
States at a distillation proof of under 190°. 
16. Prior to adoption of the reused cooperage regulation in 1938 
the reused cooperage problem was the subject of lengthy study over a 


311 
long period. The reused cooperage regulation was adopted after such 
designations as ''Canadian Type Whiskey," "Imitation American Whis- 
key," "Neutral Spirits Whiskey," and "Light-Bodied Whiskey, " amongst 
others, were considered and rejected. 

17. The reused cooperage statement, if it appeared on the label 
of Embassy Club whiskey, would adversely affect its marketability. The 
term "reused cooperage" is known and commonly used in the industry 
and the trade. The reused cooperage statement is a truthful statement 
of the age of the whiskey and in addition, of the manner of storage during 
the aging period. The statement enables the consumer to obtain informa- 
tion as to identity and aids in preventing consumer deception. It is one 
reasonable method of distinguishing between traditional American whis- 
keys and domestic whiskeys such as Embassy Club. 

18. Corn whiskey is a traditional American whiskey which differs 
markedly from all other traditional American whiskeys and from other 
domestic whiskeys such as Embassy Club in taste, aroma, and other 
characteristics, and the consumer is advised of this fact by the require- 
ment that the product be designated as corn whiskey. The omission of 
the reused cooperage statement from the label on corn whiskey does not 
result in consumer deception, as the designation "corn whiskey" prevents 
confusion between that product and any other. Corn whiskey has traditionally 


been matured in reused cooperage, and a consumer purchasing 
a product labeled "corn whiskey" is assured that he will get a product 
with the same characteristics he has always associated with corn whis- 


key. 

19. Canadian, Scotch, and Irish whiskeys are traditional whiskeys 
produced in the respective countries which differ markedly from all tradi- 
tional American whiskeys in taste, aroma, and other characteristics, and 
the consumer is advised of this fact by the requirement that the products 
be designated, respectively, ''Canadian," "Scotch," or "Irish" whiskey. 
The standards of identity for Canadian, Scotch, and Irish whiskeys re- 
quiring such whiskeys to be produced in the respective foreign countries 
were first adopted in 1934. The omission of the reused cooperage 


| 
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_ statement on these products does not result in consumer deception, as 
“their designation, "Canadian," "Scotch," or "Irish" whiskey avoids those 
products being confused with any other. Canadian, Scotch, and Irish 
whiskeys have traditionally been matured in reused cooperage, and a con- 
sumer purchasing any of these whiskeys is assured that he will get a 


product with the same characteristics he has always associated with 


them. 
20. Plaintiff has also marketed and is presently marketing under 
_ the brand name "Embassy Club" a heavy-bodied whiskey dissimilar both 
to its light-bodied Embassy Club whiskey described above and to Canadian 
whiskey. The two Embassy Club whiskeys differ in taste, aroma, and 
other characteristics but are marketed by the plaintiff under the same 
labels. 
| CONCLUSIONS OF LAW 
1. The regulation (27 CFR, Sec. 539(a), last paragraph) is valid; 
_ plaintiff concedes its validity; and it is authorized by the Act (27 U.S.C. 
Sec. 205). It is conceded to be applicable and is applicable to plaintiff's 
whiskey specified in paragraph 7 of the complaint, but plaintiff has a 
_ cause of action to determine whether the regulation as applied to such 
_ whiskey is valid. 
2. Plaintiff having conceded that the regulation is valid as applied 
to whiskeys other than its whiskey, defendants’ evidence of the transcripts 

| of oral testimony, exhibits, and other matters of record at the several 
hearings held under the Act prior to the issuance of the regulation and sub- 
_ sequently at the times the Secretary rejected or failed to adopt proposals 
to modify the regulation, is inadmissible. 

3. The regulation applies to all whiskeys as defined in 27 CFR, 
Sec. 5.21 (b), Class 2, produced in the United States on and after March 
1, 1938, and stored in reused cooperage, irrespective of the proof of 
distillation of such whiskeys.; It does not apply to domestic corn whiskey 
or to Canadian or other foreign whiskeys. 

4. The Act does not require that labeling regulations for domestic 
whiskeys and foreign whiskeys be uniform or identical. 
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5. In order to aid in accomplishing the statutory purpose of pre- 
venting consumer deception, it is necessary that there be a labeling state- 
ment to distinguish from traditional American whiskeys other American 
whiskeys which substantially differ in taste, aroma, and other character- 
istics. The Court may not substitute its judgment and wisdom for that 
of the administrative agency in selecting and phrasing the distinguishing 
statement. 

6. Where, in accomplishing the statutory purpose, an abnormal 
American whiskey such as Embassy Club, that is light-bodied and has 
no known type designation, is required to bear a distinguishing statement 
not required of a dissimilar, heavy-bodied, traditional American whis- 
key, such as corn whiskey, that is distinguished by a type designation 
known to the consumer, such treatment is not unreasonable, arbitrary 
or capricious, even though both domestic products are stored in reused 
cooperage. 

7. Where, in accomplishing the statutory purpose, an abnormal 
American whiskey such as Embassy Club, that has no known type desig- 
nation, is required to bear a distinguishing statement as to its storage 
in reused cooperage not required of a foreign whiskey such as Canadian 
whiskey, that is distinguished by a type designation known to the consumer, 
such treatment is not unreasonable, arbitrary or capricious, even though 
the domestic and foreign products are akin in taste, aroma, and other 
characteristics. 


8. The regulation is reasonable, and not arbitrary or capricious, 


in relation to the statutory purposes of preventing consumer deception, 
prohibiting irrespective of falsity such statements relating to age as the 
Secretary of the Treasury finds likely to mislead the consumer, and 
providing the consumer with adequate information as to the identity and 
quality of products. 

9. The regulation is valid as applied to plaintiff's whiskey. 


/s/ Henry Schweinhaut 
Judge 


(Certificate of Service) 
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625. 


(Certificate of Service) 
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| Filed May 23, 1956] 
ORDER 
This cause, after remand by the Court of Appeals, having come 
on for trial for determination of the issue whether--in view of the alleged. 
Similarity between Canadian, corn, and plaintiff's Embassy Club whis- 
keys, and the requirement that the latter alone be labeled "Stored in 


Reused Cooperage"--the reused cooperage regulation (25 CFR, Sec. 
5.39 (a), last paragraph) is so unreasonable as to be invalid as applied 
to Embassy Club whiskey, and the Court having heard the testimony 


and evidence, it is this 23rd day of May, 1956, in accordance with the 
findings of fact and conclusions of law entered herein, 

ORDERED, that judgment be and it is hereby granted defendants, 
and it is 

FURTHER ORDERED, That the preliminary injunction entered 
herein be and it is hereby dissolved, provided that plaintiff may, in ac- 


cordance with the order of January 30, 1956, market the 103 barrels 


of tax-paid whiskey referred to therein. 


/s/ H. Schweinhaut 
JUDGE 


| Filed June 21, 1956] 
NOTICE OF APPEAL 
Notice is hereby given that Continental Distilling Corporation, the 


above-named plaintiff, hereby appeals to the United States Court of Ap- 


peals for the District of Columbia Circuit from the order of this court, 
dated May 23, 1956, granting final judgment in this cause in favor of de- 


fendants and dissolving the preliminary injunction previously entered 


herein, except that no appeal is being taken from that part of the judgment 
which provides "that plaintiff may, in accordance with the order of Janu- 


ary 30, 1956, market the 103 barrels of tax-paid whiskey referred to therein". ; 
Date: June 21, 1956 DONOHUE & KAUFMANN 
(Notice to Clerk for Service) By Abraham S. Goldstein 


Attorney for Plaintiff 


*x* * x 
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UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


No. 13, 469 





CONTINENTAL DISTILLING CORPORATION 


Appellant 


Vv. 


GEORGE M. HUMPHREY, RUSSELL HARRINGTON, 


and 
DWIGHT E. AVIS, 


Appellees 


APPEAL FROM JUDGMENT OF UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT* 


I. APPELLANT'S POSITION RESTATED 


Appellant accepted the challenge of this Court's prior opinion with 
complete confidence that it meant precisely what it said: if Continental 


could prove the similarity "in respects pertinent to appropriate marketing 
practices" between its whiskey (distilled in the United States at over 160° 
proof and aged in reused cooperage) and corn and Canadian whiskies, it 
would have established that appellees’ action requiring it alone to bear 

a reused cooperage statement "would lead to consumer deception rather 
than to its avoidance as sought by the statute. And one part of the trade 


* 


In our main brief, we referred to our appendix merely by citing the page numbers. In this brief, 


in order to avoid confusion, we shall adopt appellees’ practice and cite our appendix as "C. App.” and 


appellees’ appendix as "G. App.” 
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would be disadvantaged in comparison with others on a basis not justi- 
fied by a reasonable relation of the different treatment to the purposes 
of the statute. This would place the ruling or regulation outside the 
Statute upon which it purports to rest." Continental Distilling Corpora- 
tion v. Humphrey, 95 U. S. App. D. C. 104, 109, 220 F. 2d 367, 

372 (1954). 


Appellant did prove beyond any doubt that: its product is a light- 
bodied whiskey which must be aged in reused cooperage if optimum 
quality is to be achieved; to age such a whiskey in new cooperage would 
be to produce a harsh and unpalatable product. In short, aging in reused 


—cooperage is as necessary a part of the manufacture of appellant's whiskey 
as it is of American-made corn whiskey, Canadian whiskey, Scotch whiskey 


_and Irish whiskey. In addition, appellant proved that its product was a 

"Canadian" whiskey in every material respect --manufacturing process, 

: flavor, aroma and color. Such proof went unchallenged by appellees 
and, indeed, was admitted by appellee Avis." 


Nevertheless, of the five whiskies named above, only appellant's 
is compelled to bear a reused cooperage statement -- a statement which 
adversely affects its marketability. The inevitable impression thus 
conveyed to the consumer is that appellant's product alone is aged in 
reused cooperage, while the others are aged in new cooperage. This 


is untrue and creates consumer deception. 


The import of this Court's opinion was that if we proved the 
similarity alleged, appellees would have to justify the dissimilar treat- 
ment. Yet the only justifications offered are transparently insufficient. 
| Appellees’ brief depends on four key points: 


Appellant's main brief, pp. 10-14. Appellees concede in note 8 on page 4 of their brief that 
“Not much of the evidence is in dispute.” 


“ Id, p. 10. 
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1. Different statutory standards apply to imported whiskies than 
to domestic whiskies; | 
2. The reused cooperage storage statement must appear on the 
label of appellants’ light-bodied whiskey (distilled at over 160° proof) 
in order to distinguish it from the heavy-bodied "traditional American 


whiskies;" 


3. The reused cooperage statement is an uniquely appropriate 
instrument by which to convey such distinction to the consumer; 


4. Though corn, Canadian, Scotch and Irish whiskies are and must 
be aged in reused cooperage in order to achieve optimum quality, just 
as is the case with appellant's product, only appellant's whiskey need 
bear the reused cooperage statement. The reason: The names "corn 
whiskey", "Canadian whiskey", "Scotch whiskey" and "Irish whiskey" 
convey to the consumer information as to the characteristics of such 
whiskies, while the name "whiskey" (which must appear on appellants' 
product) does not. Although appellees have introduced no evidence as 
to what is "known to the consumer", they urge that this Court may take 
judicial notice that what they say is true. | 


Each of these arguments was urged upon this Court by appellees 
on the prior appeal.? All that has transpired since that time is that 
appellant has proved what this Court said it must, while appellees have 
put in no evidence whatever to support their arguments. Instead, they 
rely now, as they did before, on the regulations themselves, on what 
we must assume they know, and on what judicial notice allegedly can 
supply. This does not meet the obligation ee upon them by this 
Court's opinion. 


We shall, however, deal briefly with each of appellees' major 
points: | 


3 see appellees’ prior brief in this cause, No. 11933, pp. 37 et seq. 
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ll. APPELLEES MAKE NO ADEQUATE RESPONSE TO. 
APPELLANT'S CONTENTION THAT THE TRIAL 
COURT MISREAD THE GOVERNING STATUTE 
Appellees have failed to respond adequately to appellant's con- 
tention that Judge Schweinhaut erred in thinking the Federal Alcohol 
Administration Act permitted the application of different standards 
to imported whiskies than to domestic whiskies.4 That he did apply 
_ different standards is apparent from his opinion at the close-of the 
case. He stated clearly that he was dealing with what he thought "the 
Congress dealt with, whether American made whiskies shall be regu- 
lated in one manner or another" (C.App. 277-8). He concluded that 
"Congress has not seen fit to deal with imported whiskies as it does 
- with home-made whiskies" (C. App. 281). It is only with these state- 
ments as background that we can understand the meaning of the con- 
clusion of law drafted by appellees, and signed by the Court after a 
six months delay.° 


"4. The Act does not require that labeling regulations 
for domestic whiskies be uniform or identical" 


(C. App. 312) 


Its meaning is as clear as it is erroneous. Nothing in the statute, the 


regulations or the legislative history authorizes different treatment 

for foreign and domestic whiskies unless the different treatment is 
| reasonably related to the one uniform standard which is set out in the 
statute -- the prevention of consumer deception. Thus, different treat- 

ment with regard to matters which are in fact different, such as 
identifying foreign and domestic products by their places of origin, may 
be reasonable. But different treatment with regard to matters which are 


= They refer to a statement made by Judge Schweinhaut (G. App. 63) as a complete response. . It is 
respectfully submitted that the statement is equivocal and does not even begin to resolve the problems 
raised in Point I of appellant's main brief, pages 22-27. 


5 . 

The last day of trial was December 9, 1955(C.App. 277). The findings were filed May 16, 1956 
(C.App. 308). Appellant's motion for reargument (C.App. 299) based, inter alia, on this time lapse, 
was denied without hearing. 
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as true of the domestic as: of the foregin product -- i.e. allowing Canadian 


whiskey to state age while its American-made counterpart must bear the 
derogatory reused cooperage statement -- can find no justification in any 
standard set out in the statute. See pages 22-27 of our main brief. 


I. EVEN WITHOUT THE REUSED COOPERAGE STATEMENT 
APPELLANT'S PRODUCT WOULD BE ADEQUATELY 
DISTINGUISHED FROM "TRADITIONAL AMERICAN 
WHISKIES" 

The first purported justification offered by appellees for allowing 

unequal treatment of appellant's product, when compared with corn, 
Canadian, Scotch and Irish whiskies, is that because appellant's product 
(which is light-bodied) says on its label that it is 'made in the United 
States", it must be marked as different from "traditional American 
whiskies" (which are frequently heavy-bodied) ; that without the reused 
cooperage statement, there would be no way for the! consumer to know 


that appellant's product differs from such "traditional American whiskies." 6 


An essential ingredient of this "justification" is the phrase "tradi- 
tional American whiskies". Appellees insist on using it as if it were 
either generic or were defined in the regulations. It is neither. It 
is simply a short-hand way for describing the better known of the 
whiskies defined in the regulations as "American-type whiskies.” As 
used by witnesses, it was synonymous with the "conventional" or 
"usual" whiskies made in the United States (C. App. 43, 46-47). It has 
reference, as appellees recognize when they do descend to particulars, 

‘ to bourbon, rye and corn whiskies.’ Every one of these "traditional" 
or "conventional" or "usual'' American. whiskies bears on its label a 
word or phrase which identifies it for the consumer. The labels read: 


6 See pp. 27-35 of appellees* brief. 


-1 . 27 CFR Sec, 5.21, Class 2, reprinted at pages S-2, et ene of appellant’ s main brief and discussed 
therein at pages 13, al ~33. 


See appellees’ brief, p. 28. | 
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q 
"Straight Bourbon Whiskey | i 
Six Years Old" 


é : | 
"Straight Rye Whiskey “ 
Six Years Old" 


or 


"Straight Corn Whiskey “ 
Six Years Old." 


Appellant's product, as it has been labeled to date is > 
"Whiskey J 
Six Years Old" 


The designation "whiskey" is'a mandatory requirement imposed by the 
| regulations upon which appellees rely. Appellant is forbidden to label ‘ 
its product as anything else. How something called "whiskey" could be ; 
confused with other products labeled "Straight Bourbon Whiskey", 
| “Straight Rye Whiskey", or "Straight Corn Whiskey", or even "Bourbon 
whiskey", ‘Rye whiskey' or "Corn whiskey"? is neither immediately 
nor ultimately apparent. 


What appellees appear to be urging is that, because they have 
created a category, "whiskey", with which they are dissatisfied,)° they 
may attach discriminatory and damaging conditions to the use of that 
category, even though they compel a product like appellant's to bear 
only that designation and no other. By a rather remarkable transference 
process, appellees seek to convert their compulsory imposition of the 
name "whiskey" into a voluntary act of appropriation by appellant. 

This is untrue and misleading. The point here is that, as things now 


9 “Bourbon whiskey”, “rye whiskey”, “corn whiskey” become "straight bourbon whiskey”, "straight 
rye whiskey”, “straight corn whiskey” after two years of aging, 27 C.F.R. Sec. 5.21, Class 2(b). 


10 Appellees repeat time and again that appellant's whiskey is “abnormal"-and “atypical” (Appellees* 
brief, pp. 29, 32). It may be noted that President Taft, in his decision on the meaning of the term 
“whiskey” (quoted at pp. 64-74 of appellees’ brief on the prior appeal No, 11933) referred to the 
production of over -160° proof whiskey as early as 1872 and stated that this whiskey “for thirty years 
last passed (prior to 1909) has constituted perhaps 79} of all the whiskey sold...” Id, at p. 70 The 
Taft Decision, Dec. 27, 1909, Federal Food and Drugs Act and Decisions, p. 831, (1914 ed.). 
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stand, both appellees and appellant must accept the "whiskey" category 
as a "given" in the problem. If appellees think it is an inappropriate 
category, they should change it to something which is both meaningful 
and non-discriminatory. But they should not, and may not, cloak 
their dissatisfaction with the category by marking a product bearing 
the "whiskey" designation with a statement which brands it as different 
from other whiskies in respects in which it is like them. 


Appellees suggest, as "justification" for the reused cooperage 
statement, that 


"in the case of abnormal or atypical whiskies, 
not readily typed, the Administrator has usually 
taken account of the aberrant character by requiring 
the product to carry. . . a brief identifying state- 
ment in addition to the class designation ‘whiskey’. 
Examples of this are such phrases as 'Colored and 
Flavored with Wood Chips', for whiskies treated 
with such chips during distillation or storage; 
"Artificially colored’ for whiskies containing arti- 
ficial or certain other coloring materials', "Imita- 
tion whiskey' for whiskies artificially flavored with 

' whiskey essence; statements indicating the presence 
of beading oil, or of neutral spirits."' [Appellees' 
brief, p. 32]. 


Appellees should be aware that if they were to require the phrase 
"Colored and Flavored with Wood Chips" to appear on some whiskies 
so colored and flavored and not on others, or the phrase "Artificially 
Colored" on some artifically colored whiskies and not on others, etc., 
the same issue of discrimination as is involved here could be raised by 
those adversely affected by such unequal treatment; and it would have 
to be resolved, as here, by a trial on the merits. 





IV. THE REUSED COOPERAGE STATEMENT IS NOT 
A PROPER OR EFFECTIVE MEANS OF DISTIN- 
GUISHING APPELLANT'S PRODUCT EBON HEAVY- 
BODIED AMERICAN WHISKIES. 


Appellees urge that the reused cooperage statement is uniquely ap- 
propriate as a means of distinguishing between appellant's light-bodied 
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whiskey and those "whiskies [which] are traditional to the United States. "11 
_ The "traditional" American whiskies are described by appellees as 
_ bourbon, rye and corn whiskies. They then go on to say that: 


"the method of manufacture of such-whiskies is < 
distinguished chiefly by two features: (1) they 

are distilled below 160° proof; and (2) they are 
stored in charred new oak cooperage. It is this < : 
method of manufacture which gives traditional E 
American whiskies the characteristic they have Z 
in common: their ‘heavy-bodied' flavor." 12 


| Appellees append a footnote, number 39, to the last quoted statement; / 





it reads: ~ 
"39.Corn whiskey, while stored in reused rather 
than in new cooperage, is a traditional 
American whiskey in that it is heavy 
bodied." 48 
@ 
_ It would appear that appellees are playing fast and loose with this Court. i 


| First they claim that new cooperage is essential to create heavy-bodied 
whiskey. Then they state flatly that corn whiskey, a reused cooperage 
whiskey, is heavy-bodied. This self-contradiction is created by ap- 

: pellees’ attempts to take two mutually inconsistent positions at one and 


the same time. 


: The plain fact is that, since some American whiskies are aged in 

_ new cooperage (bourbon and rye) and some are aged in reused cooperage 
_ (corn), cooperage simply is not identified with "traditional American 
whiskies", as such. What is identified with them is distillation at 
below 160° proof. 


As to consumer deception, it is obvious that any consumer seeing 
the label 


"Straight Corn Whiskey 
Six Years Old" 


- and another label 


a Appellees’ brief, p. 28. 


12 Id at pp. 28-29. 
Te Emphasis supplied, Id at p. 29. 
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"Whiskey 
Stored six years in reused cooperage" 
would believe that the two products were aged differently, the former in 
new, the latter in reused cooperage. Yet both would be reused cooperage 
products. This creates the very deception the regulation is supposed to 
prevent. | 


Appellees state further that the reused cooperage statement is the 
only way to identify a domestic light-bodied whiskey. They fail to state 
why it would not suffice merely to have the label say “"light-bodied 
whiskey", a phrase descriptive of the product itself, if that is the fact 
which appellees wish to communicate to the consumer. 14 


| 


The basic error of appellee's position is that |they are attempting 
to use a statement regarding the manner of aging to distinguish appellant's 
product from domestic whiskies whose unique difference from appellant's 
product is not in manner of aging but in proof of distillation. 


Even if we were to assume, arguendo, that a reused cooperage 
statement was an informative way to distinguish between appellant's 
light-bodied whiskey and heavy-bodied American whiskies, the require- 
ment would still be arbitrarily discriminatory as applied to appellant's 
product. The reason: Canadian whiskey, a light-bodied reused cooperage 
whiskey, may claim age; appellant's product, a light-bodied reused 
cooperage whiskey identical in all basic respects with Canadian whiskey, 
may not claim age. 


14 It is no answer to say that light-bodied whiskies can be produced at below 160°. First, appellees 
themselves point to two processes which are “basic” and which determine whether the end-product is 
“heavy-bodied” or "light-bodied” -- (1) distillation above or below 160° proof and (2) aging in new or 
reused cooperage (Appellee's brief, p. 28). We have already seen that since corn whiskey is both aged 

in reused cooperage and is heavy-bodied, it must be the proof of distillation which is determinative of 
light or heavy body. In addition, the evidence reveals that a “light-bodied” whiskey distilled at below 
160° proof retains the flavor characteristics of the grain used to manufacture it -- i.e, cor or rye -- 
while the over -160° proof product, like appellant's or Canadian, loses the grain characteristics (C. App. 


92-3, 98). 
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V. JUDICIAL NOTICE MAY NOT BE TAKEN OF 
WHETHER WHISKEY CHARACTERISTICS, ETC., 
ARE "KNOWN TO THE CONSUME R" 


In its main brief, pages 28-30, appellant challenged appellees 
to support with record references the findings of fact their counsel 

_ wrote and submitted to Judge Schweinhaut -- particularly the evidence 
which supports the findings of fact below that the type names and char- 
- acteristics of corn, Canadian, Scotch and Irish whiskey are "known to 
the consumer."' Appellees have not taken up the challenge. Instead, 
they argue precisely what they did on the prior appeal as to facts 
somehow known to them but thus far kept out of the record--and out 

_ of range of either cross-examination or rebuttal.) 


"* * *the consuming public knows them and their 
general characteristics; for when generic groups 
of products * * * have been on the market in large 
quantities for as long as these products have been 
sold, then simple common sense tells us that the 
consuming public is aware at least in a general 
way of the taste and flavor thereof. * * * These 
matters are so commonly known that the court 
below took judicial notice thereof, Gov. App. 55, 
reiterated the matter in its ruling, C. App. 278-9, 
and made findings thereon. Findings of Fact No. 2 
and 5, C. App. 308."" [Appellees' brief pp. 42-43. 
Emphasis supplied]. 


- That Judge Schweinhaut made findings of fact as to what is "known to the 


consumer" is conceded by appellant. 16 But appellant's position is that 
there is no support whatever for those findings. Appellees apparently 


agree that there is no support, unless judicial notice was (and could be) 


taken of what is "known to the consumer". 


A. THE TRIAL COURT DID NOT TAKE 
JUDICIAL NOTICE OF WHAT WAS 
"KNOWN TO THE CONSUMER" 


The record does not. support appellees’ assertion that Judge 


| Schweinhaut took judicial notice of what was "known to the consumer" 
Semen 


ate Findings of Fact No. 2, 5, 18, 19(C. App. 308, 311-312). 


See appellees’ brief on the prior appeal, No, 11,933, pp. 38-39. 





rt 


about these whiskies. Appellees first refer us to G. App. 55 where, in the 
course of argument on the admissibility of O'Neill's testimony, the Court 
said: 


"IT suppose the Court could take judicial notice that 

as a matter of common knowledge people generally, 
consumers generally, know the difference in a general 
sort of way between Scotch whiskey and say bourbon 
whiskey or rye whiskey."' [G. App. 55, SU on 
supplied ]. | 


The trial judge "suppose[d]" he could take judicial notice that con- 
sumers know, "in general", the differences between Scotch whiskey and 
bourbon or rye whiskey. He did not, however, state that he did take 
judicial notice that that was the case. Nor did he state that the consumer 
knew even in a general way the characteristics of Canadian or corn 
whiskies. At no point did he say he took judicial notice of what sub- 
sequently found its way into Findings of Fact No. 2, 5 and 18 and 19, 
to wit, that the consumer knows the body, taste, aroma and other 
characteristics of corn, Canadian, Scotch, Irish and "traditional 
American whiskies" (C. App. 308, 311-312). 1’ 


Appellees then say the trial court "reiterated the matter in its 
ruling. C. App. 278-9 ."" The only reference to judicial notice on those 


pages is the following: | 
"What about corn? * * * corn whiskey is|traditionally 
made in the United States and it is traditionally aged 
in reused cooperage. But the administrative agency says 
that the public is generally familiar with the fact that 
it is manufactured in reused cooperage. , Whether or 
not that is sol, as an individual, cannot Say, nor can 
I take judicial notice of it. However, we must assume 
that the Administration . . . has found it to be a fact. 
But, whether or not they have, we approach the ques- 
tion of: Having found it to be a fact, is it reasonable?" 
(C. App. 278, emphasis supplied). 








There is no indication whatever that judicial notice was taken of 


what facts were "known to the consumer". No request was made by 
appellees that such notice be taken and no declaration was made by the 


17 Nor was any indication given as to how a new-consumer would know the characteristics of any 
of these whiskies, 
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trial judge that he had judicially noticed anything. Nor is there any Se 
indication as to how the trial judge "informed" his judicial notice. See 
9 Wigmore, Evidence, Sec. 2568; McCormick, Evidence, Sec. 330. 
The mere fact that the trial judge signed findings which contained in 


w 
them statements unsupported by the record does not convert those 
statements into evidence -- through the device of judicial notice. 


B. THE TRIAL JUDGE COULD NOT PROPERLY 
TAKE JUDICIAL NOTICE OF WHAT WAS 
"KNOWN TO THE CONSUMER" 





If judicial notice could properly have been taken of what was 
‘known to the consumer" regarding the information conveyed to him 
by the type names of whiskies, this case would not have survived the 

first dismissal. For identical "facts" were urged on this Court on the 

prior appeal in connection with the motion to dismiss. Appellant argued 
then that the judge below had improperly considered matters outside. 
the range of judicial notice -- matters identical with those involved 
here. ® This Court's attention was directed by appellant, inter alia, 
to Borden's Farm Products Co. v. Baldwin, 293 U. S. 194, 210 
(1934), where the Supreme Court reversed and remanded for trial 
on the merits, a suit seeking to enjoin as unconstitutional a state | 
| statute dealing with the milk industry. The Court said there: 


18 at pages 26-27 of appellant's brief on the prior appeal, No. 11933 are set out such matters as the 
following; as instances of “facts“ which appellees felt need not be proved: 


“(1) References to what is the ‘traditional American type of whisky’ and w its charac- 
teristics. JJ.A. 15/7 
“(2) Statement of what the consumer understands from a particular label--i, e. 

- By requiring a reused cooperage statement on ‘whisky stored otherwise than in tra- 
ditional American manner * * * the government has insured that the consumer will 
be advised that the flavor of such whiskey will be different from the traditional 
American heavy-bodied whisky with which he is familiar.’ /J.A. 157 

"(3) Reference to consumer knowledge of method of aging corn whiskey--i. ¢. 
*Corn whisky is traditionally stored’ in reused cooperage and ‘therefore, the reused 
cooperage statement is not essential for the protection of the consumer.’ ZJ.A. 157 
s s e s s 
“(7) Reference to information necessary to properly advise the consumer that this whisky is 
not of the American-type. /J.A. 31-32/ 
® s e s s 


"(9) References to consumer familiarity with Canadian whiskies, /J.A, 337 
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"Where the legislative action is suitably challenged, 
and a rational basis for it is predicated upon the 
particular economic facts of a given trade or in- 
dustry, which are outside the sphere of judicial 

notice, these facts are properly the subject of evi- 
dence and of findings. With the notable expansion 

of the scope of governmental regulation, * * * it is 
increasingly important that when it becomes necessary 
for the Court to deal with the facts relating to parti- 
cular commercial or industrial conditions, they 
should be presented concretely with appropriate 
determinations upon evidence, so that conclusions 
shall not be reached without adequate factual support." 





Certainly, administrative interpretation of a regulation like that here 
is not entitled to be supported by fewer facts that is|a statute enacted 


by a state legislature, such as was involved in Borden's. 


Another case in point is Polk Co. v. Glover, 305 U.S. 5, 11 (1938). 
The Supreme Court held there that allegations "as to trade conditions 
and practices, and as to the effect of the required embossing [labeling] 
of cans, raise particular questions which can hardly be said to lie within 
the range of judicial notice." 


In its first opinion in this cause, this Court said that the allegedly 
justifiable reasons for the discrimination charged in the complaint were 
"neither matters of which we can take judicial notice nor of common 
knowledge so far as we are cognizant, "' that this Court was "not informed 
by common knowledge or by judicial notice that, in view of the alleged 
similarity between Canadian, corn, and ‘Embassy Club" whiskies, a 
ruling requiring the latter alone to be labeled ‘stored in reused cooperage' 
though the others are also so stored, is not unreasonably discriminatory"; 
and that ''the complaint fairly construed raises questions of fact in this 
regard which call for a solution through procedures other than dismissing 
the complaint on motion." Continental Distilling Corporation v. Humphrey, 
etal., 95 U.S. App. D.C. at 109, 220 F. 2d at 371-2. 


Despite all that has gone before, appellees now come before this 





Court and point not to facts proved, but to legal argument and to judicial 
notice, to validate a judgment purportedly made on the merits. Instead 


14 


of admitting what is true -- that they have failed to carry the burden 
placed upon them by appellant's proof -- they have foisted findings 


of fact upon the trial court which do not reflect the record. 


C. EVEN IF THE FACTS ALLEGEDLY "NOTICED" 
ARE ASSUMED TO BE TRUE, THEY CONSTITUTE 
NO JUSTIFICATION FOR THE DISCRIMINATION. 


Even if the trial judge could have taken judicial notice that the 
consumer knows "in a general way" that Scotch whiskey, Irish whiskey, 
corn whiskey, and Canadian whiskey differ from each other and, we 
must add, from "whiskey", how does this justify the discrimination 
complained of? The fact that a consumer buy ing any one of these products 
assumes he is getting something different from any other of them does 
not justify placing an age statement on all but one. This deceives the 
consumer into thinking that, of these five concededly different products, !® 
only one is aged in reused cooperage. Obviougly, appellees cannot | 
argue that the type names "Corn whiskey", "Canadian whiskey", "Scotch 
| whiskey" and "Irish whiskey" do, in and of themselves, inform the con- 
_ sumer that those products are aged in reused cooperage, thereby elimi- 
nating any necessity of telling him so on the label. This is clear from 
_their answer to the following interrogatory: 
"No. 2. State whether the Defendants [appellees] contend 
that the type designations ‘Canadian Whiskey or blended 
Canadian Whiskey’, ‘Scotch; Whiskey' or "blended Scotch 
Whiskey,‘ ‘Irish Whiskey’ or ‘blended Irish whiskey’ or 
‘corn whiskey’ appearing on the label of a bottle of 
whiskey convey any information to the average American 
consumer as to the nature of the cooperage in which 
such whiskies were aged. If so, state precisely the 
information the Defendants [appellees] claim is con- 


veyed to the consumer by each of the aforesaid type 
designations. 


219 Except, of course, that the only difference between appellant's over -160° proof whiskey and 
Canadian whiskey is their country of manufacture, 
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"[Appellees' answer]: No" (C. App. 27-28). 
| 
| 


VI. APPELLANT HAS CONSISTENTLY ATTACKED 
THE VALIDITY OF THE REGULATION a APPLIED 
TO ITS PRODUCT. | 
Appellees state that appellant has "conceded the validity" of the 
reused cooperage regulation, except as applied to its product and 
suggest that certain beneficial consequences flow to them as a result. 
The principal consequence they urge upon this Court is that appellant 
is somehow precluded from comparing its product with corn, Canadian, 
Scotch and Irish whiskies because those whiskies are dealt with in regu- 
lations other than the reused cooperage regulations. ?° 


Appellant thought it clear that, in the first appeal, it urged two 
alternative positions: first, that an over -160° proof whiskey was not 
within the coverage of the reused cooperage regulation; second, if 
this court found that it was, then the reused cooperage regulation was 
invalid as applied to such a whiskey because of the arbitrary discrimina- 
tion (vis-a-vis corn, Canadian, etc.) attendant upon’ such application. 
This court decided, in point II of its opinion, that appellant's product 
was within the coverage of the reused cooperage regulation. 95 U.S. 
App. D.C.at 107-8, 220 F. 2d at 370. Appellant thought it could 
reasonably assume that that was the end of the matter and that it could 
focus its efforts on what this Court discussed in point II of its opinion: 
the issue of discrimination between our whiskey and other whiskies 
aged in reused cooperage. Id. at 108-9, 371-2. (C. App. 15-18). 


Whether appellant describes its position as being that the regula- 
tion is valid, except as applied to its over -160° proof whiskey or 


20 See appellees’ brief, pages 25-27. 


Appellees argue that their exem ption of corn whiskey from the regulation is not an administrative 
interpretation and, therefore, “no product which falls within its scope is being exempt from its require- 
ments” (Appellees brief, p. 26). Appellees then submit a rather extended interpretation to show that 
they have made no interpretation. The crux of their argument is that the re cep ae. does not, by its 
terms, include corn whiskey because the regulation applies only to whiskey "as defined in section 5.21(b), 
class 2" (Id. at p, 27). If the regulation were as limited as appellees suggest, then it would have been un- 
necessary to exclude specifically from its scope “blended Scotch type whiskey”, a domestic reused cooperage 
whiskey defined in 27 CFR Sec, 5.21, Class 2(n), In view of the above, ap lees" assertion that “Conti- 
nental appears to agree with this interpretation, See page 32 of its brief” (Id, at p. 27), is startling, par- 
ticularly since page 32 of appellant's brief says nothing of the kind. 
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invalid as applied it can be restated simply in this way: appellant con- 
tends that arbitrary discrimination between its over -160° proof whiskey 
and other reused cooperage whiskies results from requiring the former 
to beara reused cooperage statement.” Appellant does not urge here 
that the regulation is invalid when applied to a bourbon whiskey aged 
_in reused cooperage or to a rye whiskey aged in reused cooperage. As 
to such whiskies, it may be valid until challenged by producers of such 
whiskies. All that this means is that we ask this Court to decide only 
the case before it and no other. Though appellees have trouble under- 
standing what appears to be obvious, it is submitted that this Court had 
no such trouble. After reciting the provisions of the reused cooperage 
-regulatim which, on its face, is inapplicable to Canadian-produced 
whiskies, this Court said: 7 
"Continental . . . contends that the application to it 
of the reused cooperage regulation is not within the 
purposes of this act to prevent consumer deception 
as set forth in Sec. 205(e) and constitutes discrimi- 
natory treatment of an arbitrary and capricious i 
character without rational relation to those pur- 
poses. " Continental Distilling Corporation v. 
Humphrey, etal., 95 U.S. App. D.C. at 108, 
220 F. 2d at 371. 
In setting out what was to be tried in the District Court, this Court said 
that, ‘in view of the alleged similarity between Canadian, corn and 
"Embassy Club’ whiskies, a ruling requiring the latter alone to be 
_ labeled, ‘stored in reused cooperage', though the others are also stored," 
might be unreasonably discriminatory. It therefore remanded for trial 
the issue whether appellant's allegations of similarity were true and, 
if they were, how appellees would seek to justify them. In its conclusion 
of Law No. 1, prepared by appellees’ counsel, the Court below stated 


21 One challenging the application of a regulation need not take on the entire regulation. Indeed, there 

_ might well be a question as to his standing to upset applications of the regulation to others not like him, In 

Friend v. Lee, 95 U.S. App. D.C, 224, 221, F, 2d 96 (1954), this Court held that appellant could chal- 

lenge, in a trial on the merits, the reasonableness of the application to him and to his way of doing busi- 
ness on the airport, of a regulation prohibiting the conduct of business on the airport without a permit, 
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that "plaintiff has a cause of action to determine whether the regulation 
as applied to such whiskey is valid" (C. App. 312). 


For appellees to say now that appellant may not invoke a com- 
parison with corn and Canadian whiskies is to ignore this Court's 
opinion; to ignore the fact that appellees raised no objection to the 
introduction into evidence of the mass of material regarding such 
whiskies and to ignore the obvious fact that the findings below purport 
to rest on a comparison of appellant's product with corn and Canadian 


whiskies and on a purported justification for the dissimilar treatment. 


Appellees argue that the "concession" of validity precluded the 
admission into evidence of the documents offered by them at the trial 
regarding the 1937 hearing which preceded adoption of the reused co- 
operage regulation. The "concession" merely made it unnecessary for 
appellees to proof that appellant's whiskey was within the scope of the 
regulation--something which this Court had already decided in Point II 


of its opinion on the first appeal. 


Indeed, if the trial court had admitted this evidence, it would have 
constituted reversible error. The offered evidence consisted principally 
of the transcript of the 1937 hearing, exhibits filed by interested parties, 
including affidavits; and briefs and memoranda (G. App. 8 et seq.). These 
materials, offered as proof of the assertions made in them, suffered 
from some or all of the following fatal defects: they were unsworn; 
or were not subjected to cross-examination; or were excerpts from 
legal memoranda and briefs; and, in any event, were offered in pro- 


ceedings involving different parties and subject matter. They con- 

stituted inadmissible hearsay. See 5 Wigmore, Evidence, Secs. 1373- 
ee 

1377, 1384, all of which were called to the attention of the Court below 

(G. App. 14-16). | 
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Vil. APPELLEES SEEK TO MASK THE SIMILARITY BE- 
TWEEN APPELLANT'S AND CANADIAN WHISKIES 
BY TREATING AS "SIGNIFICANT DIFFERENCES" 
MATTERS WHICH ARE NEITHER SIGNIFICANT 
NOR DIFFERENCES. 





Appellees’ counter statement of the case substantially mirrors that 


_ of appellant. There is a strange ambivalence, however, in their atti- 
tude to what is "basic" or "significant" about Canadian or other whis- 
_kies. Several times they emphasize that the basic factors in distin- 
guishing between light-bodied (Canadian) and heavy-bodied (bourbon, 
rye) whiskies are (1) proof of distillation and (2) type of cooperage. 
Yet when appellant points to the existence of the same "basic" factors 
in both its product and in all Canadian whiskies (distillation at about 
185° proof and aging in reused cooperage) -- pointing also to the fact 
that they share common flavor, aroma and color characteristics -- 
appellees reply that there are nevertheless "significant differences" 
between appellant's product and one or another brand of Canadian whis- 
key (Appellees' brief, pp. 7-8). 7 


They class as "significant" the fact that the cooking temperature 
for preparation of the mash used in Canadian Club (one of six Canadian 
whiskies sold in the United States of which there is evidence in the rec- 
ord)** is a "little lower” than that used by appellant. And this, even 
though there is no testimony in the record which indicates that this 
"difference" had a significant effect on the end product; and even though, 
for aught that appears, the producer of any given brand of Canadian 
whiskey may use a different cooking temperature than any:other Cana- 
dian producer. Again, appellees refer to the alleged fact that "most" 
Canadian whiskies are "married", that "most" blend their high proof 


— It should be noted that appellees themselves state that “not much of the evidence is in dispute, ” 
Appellees’ brief, p, 4, Note 8. : 


See summary of Cartwright’s testimony at page 12 of appellant's main brief. 


A 
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whiskey with a low proof whiskey aged in new cooperage. The record 
says, with regard to each of these "significant differences", that some 
Canadian producers follow these practices and some do not. “ 


Appellant will not repeat here what was apparent to the trial judge 
and even to appellees themselves — that appellant's product is a "Cana- 
dian" whiskey, except for the fact that it was manufactured in the United 
States. See appellant's main brief, pages 10-13, 15 (V-3), 16. 


VIII. MISCELLANEOUS 


1. At page 38 of their brief, appellees say a\reused cooperage 
statement is "not necessarily" derogatory. The uncontradicted evidence 
of record is that it is derogatory. See page 10 of appellant's main brief; 
and see Finding of Fact No. 17 below (C. App. 311). 


2. At page 46, appellees give voice to the remarkable proposition 
that aging in reused cooperage takes place half as fast as in new cooper- 
age and therefore appellant's product ought not to bear an age statement— 





despite the fact that corn, Canadian, Scotch and Irish whiskies, all aged 
in reused cooperage, may claim age for the entire per iod of storage, 
just as do whiskies aged in new cooperage. To state the argument is to 
refute it. In any event, the evidence of record does not support appel- 
lees' assertion, which is reflected in finding of factino. 3 below (C. App. 
308). Appellant said at page 17, note 11, of its main brief: "What 
would be factually correct would be the following: Light-bodied whiskeys 


24 with respect to 


(1) the “marrying” of whiskies, appellees cite C, App. 76, McCabe testified there that there : 
is a marrying period:"in some Canadian whiskies but nct in all of them." 


(2) the-aging of the low proof component of “most” Canadian whiskies in new cooperage, they 
cite C. App. 66-68, 127, 219. At 664. McCabe testified that “some of” the heavy-bodied consti- 
tuent is stored in new cooperage “and some of it is not”. At 127, Barron testified that Canadian pro- 
ducers produce a heavy-bodied whiskey “which may or may not be stored in reused cooperage de- 
pending upon the whim or desire of the distiller.” He said nothing about whether this was used as 
the low proof whiskey in "Canadian whiskey”. At 219, Chaple@u said that low proof whiskey used 
in "Canadian whiskey” could be “stored in either new wood or reused wood depending on what the 
producer had in mind,” 
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undergo the same degree of chemical change in a given period of aging 

in reused cooperage as heavy-bodied whiskeys do in charred new cooper- 
age for the same period. However, they acquire less wood-extractive ‘ 
than is acquired by heavy-bodied whiskeys from new charred cooperage" ~ 
(C. App. 101-2). Moreover, the evidence shows that aging a light- | 
bodied whiskey in new cooperage would have a detrimental effect (C. 
App. 104). | 


3. Appellees assert in their counter-statement of the case, at 
page 8, that appellant marketed Embassy Club II while still selling 
3 Embassy Club I, though at page 34 of their brief they retreat to the { 

assertion that the two products "probably were sold side by side". 

There is no evidence whatever that they were ever sold in the same 

‘market at the same time. But even if they were, it does not follow that 3 

an over -1 60° proof whiskey like Embassy Club I should bear a reused ; 
cooperage statement while an under -160° proof whiskey like Embassy : 
Club II, also aged in reused cooperage, should not. 75 


25 If this Court should, however, give credence to appellees’ assertion that the two “probably were 

- sold side by side”, appellant would have no objection to attaching a proviso to any judgment this 
Court may issue in its favor, as follows: “Provided that appellant may not market different whiskies 
at the same time under identical labels bearing the brand name ‘Embassy Club’.” Such @ proviso 
would merely accord with sound business practice subscribed to by Secs 
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IX. CONCLUSION 


Judge Schweinhaut dismissed appellant's complaint in 1954 because 


he thought appellees' representations as to what consumers know or 


what appellees know about various whiskies and their characteristics 


sufficed, without more, to justify discriminatory action directed at 
appellant's product. Now, two years later, Judge Schweinhaut has 
once again acted on the assumption that there need be no evidence 


justifying the discrimination, that it suffices to have appellees assure 
him that they acted reasonably. Appellant respectfully submits that 
this Court, in its prior opinion, framed issues for trial; that appel- 
lant met the burden imposed upon it; that appellees defaulted; and that 


appellant is therefore entitled to judgment. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether under an Act to prevent consumer deception, 
an abnormal domestic whisky that is light-bodied and dif- 
fers in taste, aroma, and other characteristics from the 
traditional heavy-bodied domestic whiskies such as ‘‘Rye 
Whisky’’, ‘‘Bourbon Whisky’’, and ‘‘Corn Whisky’’, is 
entitled to preferred treatment that would permit the ab- 
normal whisky to be labeled merely by the generic class 
designation, ‘‘Whisky’’, and not disclose what kind of 
whisky it is, while requiring the traditional domestic whis- 
kies to make such disclosure through their type designa- 
tions ‘‘Rye’’, ‘‘Bourbon’’, and ‘‘Corn’’? 


2. Whether a regulation that requires the abnormal do- 
mestic whisky that has no well-known type designation, to 
disclose its identity by the truthful statement ‘‘Stored 

years in reused cooperage’’, is so arbitrary as to be 
invalid (a) because the abnormal whisky is ‘‘in general’’ 
made the same way as ‘*Canadian Whisky’’, and (b) be- 
cause ‘‘Canadian Whisky’’ and ‘‘Corn Whisky’’ are like- 
wise stored in reused cooperage but disclose their identity 
by their well-known type designations ‘‘Canadian’’ and 
“‘Corn’’ rather than by the reused cooperage statement? 











Preliminary Statement 
Counter Statement of the Case 
Summary of Argument 


I. The Class Designation ‘‘Whisky’’ Does Not, 
Standing Alone, Identify Continental’s Product 
Adequately as Required by the Act 


II. The Required Statement is Reasonable 


A. 


B. 


C. 


Dd. 


The Required Statement Does Not Deny 
Continental the Right to State Age 


The Secretary Considered the Suggested 
Alternatives 


The Secretary’s Action Was Taken and 
Maintained on the Basis of the Records of 
Extensive and Numerous Hearings 


1. The Original 1937 Hearings 

2. The 1948 Canadian Type Whisky Proposal 
3. The Mealey Ruling 

4, The First 1949 Proposal 

5. The Second 1949 Proposal 

6. The Avis Ruling 


The Courts Will Not Substitute Their Judg- 
ment as to the Wisdom of the Choice Made 


IIL The Required Statement is Not Arbitrarily Dis- 
_¢eriminatory in Favor of Canadian Whisky. . 


A. 


The Required Statement Does Not Diserimi- 
nate in Favor of Canadian Whisky 


__ 1. The Type Designation, ‘‘Canadian”’, Iden- 


tifies Canadian Whisky 








Index Continued 
Page 


2. Continental Seeks Discrimination in its 


B. Continental’s Whisky is Not Identical With 
Canadian Whisky 


C. Where as a Result of Differing Manufactur- 
ing Processes Whiskies are Not Identical, 
Different Labeling is Required 


D. The Act Does Not Require the Same Labels 
on Both Domestic and Foreign Whiskies ... 


IV. The Secretary Has Not Approved Continental’s 
Labeling 


V. The Administrative Records and the O’Neill 
Testimony are Admissible 


Conclusion 
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IN THE 


United States Court of Appeals 


For tHe District or CotumsBia Crecorr 


No. 13,469 


CONTINENTAL DISTILLING CORPORATION, 
Appellant, 


v. 
GEORGE M. HUMPHREY, Secrerary or THE Treasury, 


RUSSELL C. HARRINGTON, Commissioner or INTERNAL 
REVENUE, and 


DWIGHT E. AVIS, Heap, Atconot ann Tosacco Tax 


Division, 
Appellees. 





Appeal from Judgment of the United States District Court 
for the District of Columbia 





BRIEF FOR AMICUS CURIAE 





PRELIMINARY STATEMENT 


This brief is filed as amicus curiae pursuant to leave 
granted by this Court under Rule 18(i). It is filed on be- 
half of 26 distillers of traditional American whiskies, 


namely : 
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Anderson County Distilling Co., Inc. 


Tyrone, Kentucky 
A. Smith Bowman & Sons, Inc. 
Sunset Hills, Virginia 
Barton Distilling Co. 
Bardstown, Kentucky 
Brown-Forman Distillers Corp. 
Louisville, Kentucky 
Cockeysville Distilling Co., Inc. 
Cockeysville, Maryland 


The Fleischmann Distilling Corp. 
New York, New York 


F. V. Goldsborough Distilling Corp. 


Baltimore, Maryland 


General Distillers Corp. 
Louisville, Kentucky 


Glencoe Distilling Co. 
Bardstown, Kentucky 


Glenmore Distilleries Co. 
Louisville, Kentucky 

Heaven Hill Distilleries, Inc. 
Bardstown, Kentucky 

Hiram Walker & Sons, Inc. 
Detroit, Michigan 


Hoffman Distilling Co., Ine. 
Lawrenceburg, Kentucky 


Jack Daniel Distillery 
Lynchburg, Tennessee 


James B. Beam Distilling Co. 
Clermont, Kentucky 


James Walsh & Co., Inc. 
Lawrenceburg, Indiana 


John P. Dant Distillery Co., Ine. 
Louisville, Kentucky 


Kentucky River Distillery, Inc. 
Louisville, Kentucky 

Medley Distilling Co. 
Owensboro, Kentucky 


National Distillers Products Corp. 
New York, New York 


Park & Tilford Distillers Corp. 
New York, New York 


Schenley Industries, Ine. 
New York, New York 


Stitzel-Weller Distillery 
Louisville, Kentucky 


The Stonegate Distillery, Inc. 
Chicago, Illinois 

Waterfill and Frazier Distillery Co. 
Chicago, Illinois 

The Willett Distilling Co. 
Bardstown, Kentucky 


The above distillers have a direct interest in the outcome 


of this litigation. If Continental is successful in having 
the labeling regulation in issue held invalid as applied to 
its product, Continental will be enabled to market an ab- 
normal, atypical domestic whisky under labeling that in no 
way puts the consumer on notice that the whisky differs in 
taste, aroma, and other characteristics from traditional 
American whiskies which are required to be labeled so as 
to inform consumers of their identity. Consumers will be 
misled to Continental’s advantage and to the detriment of 
the public and of distillers of traditional American whis- 
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kies. Palming off at the retail level of an abnormal, atypi- 
cal domestic whisky as traditional American whisky will be 
encouraged. 


COUNTER STATEMENT OF THE CASE 


The counter statement of the case in appellees’ brief is 
adopted. 


SUMMARY OF ARGUMENT 


The Act requires the adoption by the Secretary of the 
Treasury of regulations for the labeling of whisky that will 
prohibit consumer deception and provide the consumer with 
adequate information as to identity of the whisky. Conti- 
nental concedes that the regulation covers its whisky and 
that the regulation is generally valid. Nevertheless, Con- 
tinental urges the invalidity of the regulation as applied to 
its particular whisky. It claims arbitrary discrimination 
on the ground that while reused cooperage is used in the 
manufacture of ‘‘Corn Whisky’’, ‘‘Canadian Whisky’’, 
and Continental’s product, nevertheless on their labeling 
the two former are permitted to disclose what kind of 
whisky each is, by their type designations, ‘‘Corn’’, and 
‘*Canadian’’, while Continental’s product is required to 
make the disclosure through the statement, ‘‘Stored 
years in reused cooperage’’. 


‘‘Whisky’’, standing alone, is a generic designation and 
merely distinguishes the class of alcoholic beverages known 
as whisky from other classes of alcoholic beverages as rum, 
brandy, gin, liqueurs, and neutral spirits (alcohol). The 
Secretary’s regulations require the labeling of a whisky to 
show not only the class designation, ‘‘Whisky’’, but also 
a type designation if there is one, in order that the con- 
sumer may know what kind of whisky it is. Traditional 
domestic whiskies as ‘‘Bourbon’’, **Corn’’, and ‘‘Rye’’ 
and traditional foreign whiskies as ‘‘Canadian’’, ‘‘Irish’’, 
and ‘‘Scotch’’, all have these well-known type designations 
and they appear on their labels. 
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The traditional domestic whiskies are heavy-bodied and 
have distinctive taste, aroma, and other characteristics. 
Continental’s whisky is an abnormal, atypical domestic 
whisky. It is light-bodied whisky and substantially differs 
in taste, aroma, and other characteristics from traditional 
American whiskies. It has no well-known type designation. 
Therefore, the Secretary of the Treasury under the regu- 
lation requires that the labeling bear a statement that puts 
the consumer on notice that the product, although a domes- 
tic whisky, differs from traditional domestic whiskies. This 
policy of a statement in lieu of a type designation is one 
that the Secretary has followed in numerous instances of 
abnormal whiskies having no type designation. 


The choice of the statement required by the regulation, 
namely, ‘‘Stored ...... years in reused cooperage’’, was 
not arbitrarily discriminatory. The Secretary considered 
numerous proposed alternatives at the hearings held 
when the regulation was adopted. Among the alter- 
natives proposed and rejected were ‘‘Canadian Type 
Whisky’’, ‘‘Imitation American Whisky’’, ‘‘ Neutral Spirits 
Whisky’’, and ‘‘Light-bodied Whisky’’. The statement se- 
lected was one both accurate and practicable to enforce 
administratively. It is a statement of age and, in addition, 
a statement of the manner of aging. It is a truthful state- 
ment. It was adopted on the basis of the record of exten- 
sive administrative hearings held in 1938. It was retained 
on the basis of the record of extensive administrative hear- 
ings held in 1948 and 1949. The Courts will not substitute 
their judgment as to the wisdom of the Secretary’s choice 
of statement. 


Continental’s claim of arbitrary discrimination is mainly 
based on the fact that Canadian whisky is also a reused 
cooperage whisky but is not required to state on its labeling 
the manner of aging. This is a diversionary tactic to cloak 
the fact that the problem is one of confusion of Continen- 
tal’s whisky with traditional domestic whisky, not with tra- 
ditional Canadian whisky. Continental’s whisky is a do- 
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mestic product while Canadian whisky is a foreign product, 
and their labels so show. Canadian whisky is further iden- 
tified by its type designation, ‘‘Canadian’’. A consumer 
purchasing ‘‘Canadian’’ whisky is assured that under that 
type designation he will get a product with the same char- 
acteristics he has always associated with Canadian whisky, 
although the consumer is not familiar with the manufactur- 
ing processes by which those characteristics are derived. 
The same is true if he purchases ‘‘Rye’’, ‘‘Bourbon’’, 
“*Corn’’, **Seotch’’, ‘*Canadian’’, or ‘‘Irish’’ whisky. 


On the other hand, in the absence of compliance with the 
Secretary’s regulation, the consumer is not put on notice 
as to what kind of whisky Continental’s product is or that 
it differs from traditional domestic whisky. 


Continental seeks discrimination in its favor. The label- 
ing of traditional American whiskies and traditional for- 
eign whiskies discloses what kind of whisky each is. Con- 
tinental seeks labeling that will call its Embassy Club 
brand merely ‘‘Whisky’’ and thereby conceal its identity 
and what kind of whisky it is. 


Continental claims that the taste, aroma, and other char- 
acteristics of its whisky are similar to those of Canadian 
whisky and that its whisky is made “‘in general’’ the same 
way as Canadian whisky and was made with a view to 
simulating a product somewhere between the two brands, 
Hiram Walker’s Canadian Club and Seagram’s V.O. <Ac- 
tually, the manufacturing processes of Continental’s whisky 
and Canadian whisky differ in numerous respects. They 
are by no means identical. Even if Continental’s whisky 
were identical with Canadian whisky, the required state- 
ment would be necessary to put the consumer on notice 
that it is an abnormal domestic whisky and differs from 
traditional domestic whiskies. 


The regulation was in force when Continental manufac- 
tured its whisky and later when it bottled its whisky. The 
Secretary has never approved Continental’s labeling of its 
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brand Embassy Club in violation of the regulation. To the 
contrary, the Secretary’s subordinates ruled that if Con- 
tinental’s unblended whisky were labeled merely ‘‘ Whisky’’, 
consumer deception would result. Nevertheless, Continen- 
tal went ahead. The consumer deception is accentuated by 
the fact that Continental has put on the market at the same 
time and under the same label two different Embassy Club 
whiskies, one an abnormal light-bodied whisky and the 
other a heavy-bodied whisky. 


The administrative hearing records on the basis of which 
the Secretary acted in adopting and maintaining the regu- 
lation, were excluded on Continental’s objection. The Dis- 
trict Court’s view was that admission of the evidence in 
these records was unnecessary in view of Continental’s 
concession of the validity of the regulation in general. 
The trial record makes clear that the exclusion of admin- 
istrative records was dependent on the concession as to 
validity. This exclusion of the administrative hearing 
records was in error. However, the error is immaterial. 
Despite the exclusion of much of the Government’s evi- 
dence, the District Court still found that, on the record as 
made by Continental under this favorable situation, the 
regulation was not arbitrarily discriminatory as applied 
to Continental’s whisky. 


ARGUMENT 


The technicalities of the processes for manufacturing 
different kinds of domestic and foreign whiskies are ex- 
quisitely complex and the trial evidence is mainly devoted 
to these complexities. On the other hand, the labeling issue 
before this Court is simple. 


Continental seeks to bring about a situation where the 
Secretary of the Treasury’s labeling regulations would re- 
quire the labeling of other whiskies to state what kind of 
whisky each is, but not require the labeling of Continental’s 
whisky to state what kind of whisky it is. Continental does 
not merely claim that the particular form of statement 
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required by the Government regulations for Continental’s 
whisky is unreasonable; Continental seeks to be relieved 
of any identifying statement. Moreover, the evidence 
shows, the Court below found, and Continental concedes 
(Br. 44-47) that it was bottling more than one kind of 
whisky under that same label. What Continental wants is, 
irrespective of consumer deception, to have everybody 
regulated but itself. | 


There is no evidence of record that Continental has, at 
any time prior to instituting this litigation, submitted to the 
Secretary as a proposed amendment to the regulations to 
be set for hearing, any alternative statement that would 
put the consumer on notice as to what kind of whisky Con- 
tinental was placing in its bottles. 


In response to Continental’s argument of arbitrary dis- 
crimination this Brief considers— 


First, the necessity for some statement on the label- 
ing of Continental’s product to identify it and put the 
consumer on notice that Continental’s domestic whisky 
differs from traditional domestic whiskies; 


Second, the reasonableness of the statement chosen 
to accomplish this objective; and 


Third, the absence in the choice made of arbitrary 
discrimination in favor of Canadian whisky and Corn 
whisky. 


L 


The Class Designation “Whisky” Does Not, Standing 
Alone, Identify Continental’s Product Adequately 
as Required by the Act. 

The Federal Alcohol Administration Act (§5(e)) re- 
quires labeling regulations that ‘‘will prohibit deception 
of the consumer’’ with respect to distilled spirits and that 
‘will provide the consumer with adequate information as 
to the identity’’ of distilled spirits. 
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Continental seeks to have its product labeled merely 
‘““Whisky’’. ‘*Whisky”’ is a class designation. It is not 
a ‘‘type name’’ or ‘‘type designation’’ as Continental 
states. Br. 13, 42, 50. It does not tell the consumer what 
type of whisky. ‘‘Whisky’’ merely distinguishes the prod- 
uct from other classes of distilled spirits as neutral spirits 
(aleohol), gins, brandies, rums, and liqueurs. 27 C.F.R. 
§ 5.21. The consumer is entitled under the Act to further 
identification but Continental is attempting by this litiga- 
tion to avoid identification by having the identifying regu- 
lation held invalid as applied to its product. 


Identification of products falling within the generic class, 
whisky, is obtained in one of two ways under the Secre- 
tary’s regulations: 


1. Traditional whiskies have acquired over the years 
well-known type designations, such as ‘‘Bourbon’’, ‘‘Rye’’, 
and ‘‘Corn’’ in the case of traditional American whiskies, 
and such as ‘‘Canadian’’, ‘‘Scotch’’, and ‘‘Irish’’ in the 
case of traditional foreign whiskies. The regulations de- 
fine and require the use of type designations for whiskies 
whenever such type designations exist. 27 C.F.R. 
§§ 5.21(b) and 5.34. The type designations assure that a 
consumer purchasing a product, under one of the type 
names, will get a product with the same characteristics he 
has always associated with that type name. The con- 
sumer has that assurance even though he is not familiar 
with the manufacturing processes by which the character- 
istics are derived. Findings 18, 19, 2 and 5, Cont. App. 
308-312. Since Continental’s product is not one of the 
traditional whiskies, there is no type designation for it 
that can give the consumer such assurance. 


2. On the other hand, non-traditional or abnormal 
whiskies have no well-known type designations. Conse- 


1 Appellant’s Appendix is cited herein as ‘‘Cont. App.’’; appellees’ 
Appendix, as ‘‘Gov. App.’’ 
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quently, the regulations require that their labels contain 
a statement to put the consumer on notice of the whisky’s 
aberrant character. For example, if a domestic whisky 
is treated with wood chips during distillation or storage, 
then ‘‘Colored and Flavored with Wood Chips’’ (27 C.F.R. 
§5.34(d)); if neutral spirits added, then ‘‘Blended 
Whisky’? or ‘‘Spirit Whisky’’ (depending on the per- 
centage of straight whisky used) and a statement of the 
percentage of neutral spirits and whether such neutral 
spirits are distilled from grain, cane products, or fruit 
(27 C.F.R. §38(a)); if colored by materials other than 
caramel, then ‘‘ Artificially Colored’? (27 C.F.R. § 38(d)); 
if beading oil added, then a statement of its presence 
(27 C.F.R. §38(e)); and if artificially flavored with 
whisky essence, then ‘‘Imitation Whisky’? (27 C.F.R. 
§ 5.21(g) (4)). 


So here Continental’s whisky is not a traditional Amer- 
ican whisky but differs substantially in taste, aroma, and 
other characteristics largely by reason of its high proof 
of distillation, storage in reused cooperage, and resulting 
light body. Findings 7, 8 and 13, Cont. App. 309-310. 
Consequently, the required statement, ‘‘Stored .... years 
in reused cooperage’’ (the blank to be filled in with the 
number of years) puts the consumer on notice that the 
product differs from a traditional American whisky. The 
class designation ‘‘Whisky’’, standing alone, does not do 
this but conceals the fact of difference. 


It is significant that Continental offered no evidence that 
its desired labeling would aid in preventing consumer de- 
ception as required by the Act. Instead Continental relies 
(Br. 5-6) on Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 
676 (C.A. 9, 1949), cert. denied 338 U.S. 860. The case 
fully supports the Government’s position here, not 
Continental’s. 


In the Willapoint case the Federal Security Administra- 
tor provided by regulation that the Eastern and Southern 
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species of oysters, when canned, were to be labeled merely 
‘‘Oysters’’, and not state what kind of oyster, while the 
Western species of oyster, when canned, was to be labeled 
‘¢‘Pacific Oysters’? and so state what kind. Thus, one 
species had to be labeled to show the kind of oyster, the 
other two did not. This discrimination the Court held 
invalid. 

Continental seeks to bring about the same sort of dis- 
crimination that the Court held invalid in the Willapoint 
case. Thus Continental seeks to label its product merely 
‘“‘Whisky’’ and not state what kind of whisky, while other 
products are to be labeled ‘‘Rye Whisky’’, ‘‘Bourbon 
Whisky’’, ‘‘Corn Whisky’’, ‘‘Canadian Whisky’’, and the 
like, and so state what kind. The Willapomt case is a 
precedent contrary to any such discrimination in favor of 
Continental. It is not entitled to an exception from the 
general rule requiring disclosure of the kind of whisky. 


The Secretary with an even hand requires Continental’s 
product, as well as other whiskies, to show on the label 
what kind of whisky each is. Since Continental’s product 
is an abnormal, atypical domestic whisky and has no estab- 
lished type designation, the Secretary of the Treasury 
does this by the reused cooperage statement. There is no 
discrimination in this aspect and the Willapoint case sup- 
ports the Secretary’s position.” 





2 Continental also cites (Br. 6) the case of Nolan v. Morgan, 69 F. 2d 471 
(C.A. 7, 1934). 

That case involved the standard of identity for ‘‘Canned Peas’’. If the 
peas were fresh, immature peas, no further statement was required. If the 
peas were dried peas, then the regulation required not only the additional 
statement ‘‘Soaked Dried Peas’’, but also ‘‘Below U. S. Standard. Low 
Quality But Not Ilegal’’. The latter statement was held unreasonable, but 
the Court did not hold illegal the requirement to disclose the kind of peas, 
namely, dried peas. 

The Court said ‘*To be sure, a customer desiring immature canned peas 
should ‘not have the dry peas imposed upon him, and vice versa .. . 

**Under a prior regulation of the Secretary of Agriculture appellees had 
long placed on their containers, in bold-face type, and have continued so 
to do, the statement ‘Prepared From Dry Peas.’ To those who pay attention 
to labels a statement of this nature would clearly indicate that the product 
was not that of immature, succulent peas, .. .”’ 
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I. 
The Required Statement Is Reasonable. 


Continental objects to the required statement, ‘‘Stored 
.... years in reused cooperage’’. It cannot object to it 
as being untruthful for Continental alleges its whisky is 
so stored (Cont. App. 3), and the Court below so found 
(Finding 6, Cont. App. 308-9). Further, the reused coop- 
erage statement is a reasonable method of accomplishing 
the objective of putting the consumer on notice that Con- 
tinental’s domestic whisky differs from traditional domes- 
tic whiskies. No arbitrary discrimination was involved in 
the choice made. 


A. The required statement does not deny Continental 
the right to state age. 


Continental argues that it should be permitted to use 
what it calls an ‘‘age statement’’, namely, ‘*This whisky is 
.... years old’’, in lieu of what it calls a ‘‘storage state- 
ment’’, namely, ‘*This whisky stored .... years in reused 
cooperage’’. 


The required statement is an age statement. It does 
provide that Continental may state the period of aging. 
As the Court below said, it is ‘‘a truthful statement of 
age and in addition, of the manner of storage during the 
aging period’’. Finding 17, Cont. App. 311. Likewise, 
this Court, when this case was first before it, referred to 
the statement as indicating the ‘‘manner of its aging’’ 
(emphasis supplied). Comtinental Distilling Corp. v. 
Humphrey, 95 App. D.C. 104, 220 F.2d 367, 370 (1954). 
Actually, Continental’s objection is not that it cannot state 
the period of aging for it can, but that it has also to state 
the manner of aging, storage in reused cooperage. 


B. The Secretary considered the suggested alternatives. 


Continental’s whisky differs from traditional American 
whiskies largely as the result of two manufacturing 
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aspects, its high proof of distillation and its storage in 
reused cooperage. The Secretary chose one of these 
aspects, storage in reused cooperage, to put the consumer 
on notice that the product is not a traditional American 
whisky. Determination of the fact of such storage is 
simple and administratively practicable. 


The Secretary considered but rejected such alternatives 
as ‘‘light-bodied whisky’’, ‘‘neutral spirits whisky’’, 
‘‘imitation American whisky’’, and ‘‘Canadian type 
whisky’’. Cont. App. 275-276. The alternative ‘‘light- 
bodied whisky’’ is unsatisfactory for lightness of body 
cannot be determined solely by some readily ascertainable 
factor, such as proof of distillation (Cont. App. 72, 88). 
Chemical analyses of congeners and organoleptic tests of 
the contents of each barrel at time of bottling would 
be administratively impracticable. ‘‘Neutral spirits 
whisky’’ is inappropriate for the product, while distilled 
at a proof close to neutral spirits (alcohol), does not 
contain ‘‘neutral spirits’’ as defined by the regulations, 
and does contain small amounts of heavy-bodied whisky 
to give it some flavor. ‘‘Imitation American whisky”’ is 
harsh and is inappropriate if Continental’s claim is cor- 
rect that the product simulates traditional Canadian, not 
traditional American, whisky. ‘‘Canadian type whisky”’ 
is inappropriate for the product is not a Canadian product, 
differs in manufacturing processes from Canadian whisky 
(see, this Brief, pp. 21 to 23), and Canadian governmental 
objection could be expected to the use of ‘‘Canadian’’ for 
a whisky that is not a product of Canada. 


C. The Secretary's action was taken and maintained on the 
basis of the records of extensive and numerous hearings. 


The lack of arbitrariness in the Secretary’s choice is 
shown by the repeated, careful consideration he has given 
the problem. The Secretary conducted lengthy studies 
over a long period as to the proper labeling of domestic 
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reused cooperage whisky. Cont. App. 275. Numerous 
hearings were held. The administrative records of these 
hearings and exhibits and related matters on which the 
Secretary’s regulation is based were, following strenuous 
objections by Continental, excluded from the record in 
this case by the Court below. This was done on the ground 
that Continental had conceded the validity of the regula- 
tion as applied to whiskies other that its whisky and 
questioned the validity of the regulation only as applied 
to its particular whisky. Gov. App. 607-8; Conclusions of 
Law 2, Cont. App. 312. We think the Court’s ruling on 
this point was in error and the matter is argued later 
in this Brief (pp. 28 to 32). Nevertheless, notwith- 
standing the exclusion of these administrative records, the 
Court below, on the record made at the trial, held the reg- 
ulation valid as applied to Continental’s whisky. 

However, aside from the question of exclusion of these 
administrative records, the administrative actions that 
show the extensive and careful consideration given the 
problem by the Secretary over a long period of time, also 
appear in large part in the Federal Register, the contents 
of which ‘‘shall be judicially noticed’’ (49 Stat. 502 § 7, 
44 U.S.C. § 307), and in official Releases that also may be 
judicially noticed. Labor Board v. Atkins and Co., 331 
US. 398, 406, fn. 2 (1947); Colomal Airlines v. Janas, 
202 F.2d 914, 918-919, fn. 1 (C.A. 2, 1953); Umted States 
v. Rice, 176 F.2d 373, 374, fn. 3 (C.A. 3, 1949); Fletcher 
v. Jones, 70 U.S. App. D.C. 179, 105 F.2d 58, 61 (C.A. 
Dist. Col., 1939), cert. denied 308 U.S. 555. 


1. The Original 1937 Hearings.—Prior to the hearings 
that resulted in the adoption of the present regulation, 
statements with reference to age on any domestic reused 
cooperage whisky (other than Corn) were barred. F-.A. 
106, June 11, 1937. 


On July 11, 1937 a hearing was held on a proposal that 
such whisky be labeled to show that ‘‘This whisky was 
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stored in reused cooperage and is not entitled to claim 
age under Government regulations.’’ The proposal was 
subsequently rejected by the Secretary. F.A. 119, October 
1, 1937; Release No. 64, October 4, 1937. 


The excluded record of this hearing shows that the 
president of Continental stated— 


‘‘After careful consideration and in the light of 
our experience, it is our sincere belief that if any 
condition exists or is hereafter found to exist which 
seems to necessitate any distinction being drawn, the 
interests of the consumer and the trade may be ade- 
quately and appropriately served merely by requiring 
that the label indicate the designated storage was im 
reused cooperage.’’ (emphasis in original) Gov. 
Exh. 1-C, p. 68; Gov. Exh. 1-D, letter of Lewis H. 
Marks, June 26, 1937, pp. 2-3. 


Continental’s objection then was only to that portion of 
the proposed statement reading, ‘‘is not entitled to claim 
age under Government regulations’’, not to the portion 
stating the manner of storage. 


Shortly thereafter, in November 1937 extensive hearings 
were held (2 F.R. 2080) on proposals (a) to create a stand- 
ard of identity for ‘‘light-bodied’’ whiskies, and (b) to per- 
mit age to be claimed for the period of storage of such 
whiskies in specially selected and treated secondhand oak 
containers. 


These proposals resulted in the adoption on February 
28, 1938 of the present regulation, which provides for both 
a statement of age and the manner of storage during the 
aging period. 3-F.R. 486. In Contimental Distilling Corp. 
v. Humphrey, 95 App. D.C. 104, 220 F.2d 367, 370 (1954), 
when this case was first before it, this Court said— 


‘<Hiven were we to agree that ‘age’ includes by defini- 
tion the keeping of whisky of this type in reused oak 
barrels appellees would not thereby be precluded from 
requiring the label to indicate the mammer of its 
aging.’’ [emphasis supplied] 
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This Court also held that Continental’s objections to the 
adequacy of the notice of the hearing were without valid 
basis. 


2. The 1948 Canadian Type Whisky Proposal.—in 
October 1948, there was heard a new reused cooperage 
whisky proposal to permit whisky distilled in the United 
States at more than 160° proof to be called ‘‘Canadian 
type whisky’’ and to permit the labeling for that whisky 
to omit the reused cooperage storage statement if the 
whisky had been stored in reused cooperage for at least 
two years (or alternatively three years) or more. 13 F.R. 
4924, par. 7. The proposal fitted Continental’s whisky 
since it was distilled at over 160° proof and had at the 
time been stored over three years in reused cooperage. 
Cont. App. 3. The proposal was rejected by the Secretary 
the following June. 14 F.R. 3556-8. 


3. The Mealey Ruling.—In November 1948, while the 
Canadian type whisky proposal was still pending undecided, 
deputy commissioner Carroll E. Mealey, since resigned 
and predecessor to appellee Avis, issued a letter-ruling 
to Continental that age could be claimed for its reused 
cooperage whisky without at the same time making the 
statement as to the manner of storage, provided its whisky 
was used as the ‘‘other whisky’’ permissible in ‘‘blended 
whisky’’, At the same time the deputy commissioner said 
as part of his letter-ruling: 


“‘However, the Bureau believes that consumer de- 
ception would result if this product were bottled as 
‘whisky’, unblended, or if it were labeled or adver- 
tised in such a way that it was a foreign type, or 
similar to a foreign type (such as ‘Canadian’).’’ 
[Exh. A to complaint, Cont. App. 4, Gov. App. 6] 


4. The First 1949 Proposal—Deputy commissioner 
Mealey noticed for hearing to be held July 11, 1949 various 
alternative reused cooperage whisky proposals and com- 
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binations of proposals and alternatives (14 F.R. 2949) in- 
cluding the following: 


Elimination of the requirement that the labeling of 
‘‘whisky’’ produced in the United States and stored in 
reused cooperage shall bear a statement of the period of 
storage in reused cooperage. Adoption of tls proposal 
would have repealed the regulation here under attack. 
Hearings were held and an exhaustive record made. 
Neither this nor any other of the related proposals heard 
was adopted. On August 31, 1949 the Treasury Depart- 
ment issued official Release S-2095 stating in part that— 


‘‘After study of the hearings held on July 11 and 
12 on the proposals for labeling and advertising of 
distilled spirits as published in the Federal Register 
on June 4 the Department has concluded that such pro- 
posals would not be in the mterest of consumers and 
therefore will not be adopted’’. [emphasis supplied] 


5. The Second 1949 Proposal.—On the same day as the 
issuance of the above official Release deputy commissioner 
Mealey noticed for hearing (14 F.R. 5474) further reused 
cooperage whisky proposals. These included one that, in 
ease of a whisky stored in a reused barrel and subse- 
quently transferred to a new charred oak barrel, age 
should be stated for the combined periods of storage pro- 
vided the whisky had been stored at least 18 months in a 
new charred oak barrel and provided the period of storage 
in reused barrels was also stated. While no decision was 
ever announced on this proposal, in the more than seven 
years since the hearings were held on it in October 1949 
no such amendment of its regulations has been made by the 
Treasury Department. 


6. The Avis Ruling—Deputy commissioner Mealey re- 
signed and was succeeded in office by appellee Avis, No- 
vember 13, 1951. Following discussions and conferences 
with Continental, Avis on September 19, 1952 rescinded 
the 1948 Mealey ruling on the ground that it was incorrect. 
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Cont. App. 285. Shortly thereafter, Continental filed its 
complaint in this case. 


The attempts to obtain a regulation or ruling permitting 
the labeling of domestic light-bodied reused cooperage 
whisky to state age without at the same time putting the 
consumer on notice, through a reused cooperage storage 
statement, that the whisky differs from traditional Ameri- 
can whiskies, have been numerous and persistent. 


Continental now seeks through this Court to compel a 
rewriting of the regulation that the Secretary, after many 
hearings and on the basis of extensive records, has adopted 
and maintained. That the administrative records of the 
various hearings support the Secretary’s position in adop- 
ting and maintaining the regulation is to be presumed. 
Pacific States Box and Basket Co. v. White, 296 U.S. 176, 
186 (1935). That the presumption has more than a legal 
basis is buttressed by the fact that Continental opposed 
admission of the administrative records into evidence in 
the trial below. Further, since Continental concedes the 
validity of the regulation in general (Conclusion of Law 
2, Cont. App. 312), it is again to be presumed that the rec- 
ords of administrative hearings support the validity of 
the regulation. The required statement was not selected 
arbitrarily and is reasonable. 


D. The courts will not substitute their judgment as to the 
wisdom of the choice made. 

The District Court concluded ‘‘The Court may not sub- 
stitute its judgment and wisdom for that of the adminis- 
trative agency in selecting and phrasing the distinguishing 
statement.’’ Conclusion of Law 5, Cont. App. 313. This 
conclusion states the law. Thus, in Radio Corporation of 
America v. United States, 341 U.S. 412, 420 (1951), the 
Supreme Court said with respect to regulations pre- 
scribing standards for color television, ‘‘... courts should 
not overrule an administrative decision merely because 
they disagree with its wisdom.’’ See also, National Broad- 
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casting Co. v. United States, 319 U.S. 190, 224 (1943). This 
Court itself held the same when this case was previously 
before it. Continental Distilling Corporation v. Humphrey, 
95 App. D.C. 104, 220 F.2d 367, 372 (1954). It said— 


‘“‘The court may not substitute its judgment for that 
of the administrative agency and may not itself devise 
the appropriate regulations or labels... ”’ 


Continental complains that the statement of storage in 
reused cooperage has a ‘‘derogatory’’ and ‘‘secondhand”’ 
connotation (Br. 10), or as more colorfully stated by its 
counsel in argument before the Court below, the statement 
is ‘‘a kiss of death”. In Twm City Milk Producers Assn. 
v. McNutt, 122 F. 2d 564 (C.A. 8, 1941), there was pre- 
sented a similar situation. The Court said (p. 568)— 


‘Tt is further contended that the use of the term 
‘skim milk’ is arbitrary and unreasonable, because it 
tends to create a derogatory impression in the public 
mind of the quality or food value of the product. The 
American Dry Milk Institute, which was an asso- 
ciation of producers of skim milk powder, had been 
trying to foster the use in the trade of the designation 
‘dry milk solids not over 1-1/2% fat’, and petitioners 
and interveners asked the Administrator to adopt this 
term. 


“The statute required the Administrator, in fixing 
a definition and standard of identity for a food, to do 
so ‘under its common or usual name so far as prac- 
ticable’. What was the common or usual name of the 
food product here involved, and whether its use in a 
regulation would be practicable for administrative 
purposes, were questions for the Administrator, on 
which we would not be at liberty to disturb his deter- 
mination, if based upon substantial evidence. Such 
substantial evidence is contained in the record in this 
ease. The Administrator was not required to hold it 
impracticable, for regulation purposes, to use what the 
evidence sufficiently showed to be the common or usual 
name of a product among ultimate consumers, merely 
because such a designation might not be as conducive 
to sales by producers as some term of commercial 
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coinage and glossing. The Administrator’s obligation 
under the statute was simply the promotion of honesty 
and fair dealing in the interest of consumers. While 
he would have no right to adopt a designation for the 
purpose of destroying trade in a legitimate food prod- 
uct, there could ordinarily be no arbitrariness involved 
in using the common or usual name of such a product 
for regulation purposes.”’ 


Continental’s product has no common or usual name 
among ultimate consumers and so no type designation. 
The product is known in the trade as ‘‘reused cooper- 
age’? domestic whisky. Finding 17, Cont. App. 311. This 
is the term used in the Secretary’s required statement. 
The objective of the statute here is to provide labeling 
that will aid in protecting the consumer, not that will pro- 
mote sales and mislead the consumer through failing to 
put him on notice. The Secretary’s selection of ‘‘Stored 
Seiedorts years in reused cooperage’’ was one reasonable way 
of accomplishing the statutory objective. 


TL 


The Required Statement Is Not Arbitrarily 
Discriminatory in Favor of Canadian Whisky. 


All labeling requirements are discriminatory. They 
must discriminate if the consumer is to be put on notice 
of differences in the identity of products. Obviously, the 
reused cooperage regulation is noticed by consumers for 
Contintental produced trade evidence that the statement 
affects marketability. The customer wants to know what 
the whisky is. Cont. App. 198. The only reasonable con- 
clusion from this is that the regulation serves its purpose. 
Without a warning statement on the label the consumer 
would not be in a position to inquire and make an in- 
formed choice. 


The question here is not whether the regulation is dis- 
criminatory, but whether it is arbitrarily discriminatory. 
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This Court said earlier in Continental Distilling Corp. v. 
Humphrey, 95 App. D.C. 104, 220 F.2d 367, 372 (1954): 


“| |. Continental is entitled to opportunity to prove 
the alleged arbitrary character of the discriminatory 
treatment, which, if proved, would render the ruling 
unlawful. 


‘¢Obviously in a matter of this kind not all differ- 
ences or discriminations are unlawful. Unless so un- 
reasonable in relation to the subject and its valid 
regulation as to be arbitrary or capricious, they are 
permissible. In deciding the matter the court must 
have in mind the prevention of consumer deception and 
not strike down reasonable differences which further 
this purpose.”’ 


A. The required statement does not discriminate in favor 
of Canadian whisky. 


In order to give color to its assertion of arbitrary 
discrimination, Continental has urged as its main argument 
discrimination in the labeling of its whisky and Canadian 


whisky. We believe it fair, for the following reasons, to 
characterize this Canadian whisky argument as a diver- 
sionary tactic to conceal the main objective: 


1. The Type Designation, ‘‘Canadian’’, Identifies Cana- 
dian Whisky.—‘‘Canadian Whisky’’ is a foreign whisky, 
‘¢a distinctive product of Canada, manufactured in Canada 
in compliance with the laws of the Dominion of Canada 
regulating the manufacture of whisky for consumption in 
Canada... ’’ 27 C.F.R. §5.21(b) (13). Continental does 
not claim that its whisky is Canadian whisky. Continental 
does not even claim that the absence of the reused cooper- 
age statement from the labeling of Canadian whisky makes 
the regulation for the labeling of that whisky invalid in that 
the labeling does not adequately identify the whisky. The 
reason is that there is no need for a further statement on 
the labeling of Canadian whisky. Its type designation, 
‘‘Canadian’’, without more, identifies it. A consumer 
purchasing it, even though he is unaware of the manufac- 
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turing processes, is assured under the type designation, 
‘‘Canadian’’, of getting a product with the characteristics 
he has always associated with that foreign whisky. The 
same is true of ‘Scotch Whisky”’ and ‘‘Irish Whisky’’ and 
‘‘Corn Whisky’’. When the consumer purchases Conti- 
nental’s whisky, he does not know what he is getting. 


2. Contmental Seeks Discrimination in its Favor.— 
Continental’s whisky is a domestic whisky. It claims that 
its whisky is made ‘‘in general’’ in the same way as Cana- 
dian whisky. Therefore, Continental argues that its whisky 
should not have the required identifying statement showing 
the kind of whisky it is. Continental’s position in reality 
is that, even though the labeling of Canadian whisky bears 
a designation that shows what kind of whisky it is, the 
labeling of Continental’s whisky should not bear any state- 
ment that shows what kind of whisky it is. It seeks dis- 
crimination in its favor. 


The necessity for some designation on Continental’s 
whisky is not because the consumer would mistake it for a 
traditional Canadian whisky, but because he would mistake 
it for a traditional domestic whisky. Continental’s attack 
is in fact directed at competition with domestic distillers, 
not competition with Canadian distillers. It is an attempt 
to deceive consumers of traditional domestic whiskies. 


Reduced to essentials Continental urges that although 
its whisky is a domestic whisky, nevertheless, since Con- 
tinental’s whisky is similar to a foreign whisky, it should 
not be labeled so as to put the consumer on notice as to 
what kind of a domestic whisky it is. Continental seeks to 
conceal the identity of its product, a privilege possessed 
by neither traditional Canadian nor traditional American 
whiskies. 


B. Continental's whisky is not identical with Canadian whisky. 


The Court below found that Continental, in making Em- 
bassy Club whisky, intended to simulate Canadian whisky 
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In order to give color to its assertion of arbitrary 
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whisky. We believe it fair, for the following reasons, to 
characterize this Canadian whisky argument as a diver- 
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1. The Type Designation, ‘‘Canadian’’, Identifies Cana- 
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‘¢a distinctive product of Canada, manufactured in Canada 
in compliance with the laws of the Dominion of Canada 
regulating the manufacture of whisky for consumption in 
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not claim that its whisky is Canadian whisky. Continental 
does not even claim that the absence of the reused cooper- 
age statement from the labeling of Canadian whisky makes 
the regulation for the labeling of that whisky invalid in that 
the labeling does not adequately identify the whisky. The 
reason is that there is no need for a further statement on 
the labeling of Canadian whisky. Its type designation, 
‘“‘Canadian’’, without more, identifies it. A consumer 
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turing processes, is assured under the type designation, 
‘‘Canadian’’, of getting a product with the characteristics 
he has always associated with that foreign whisky. The 
same is true of ‘‘Scotch Whisky’’ and ‘‘Irish Whisky’’ and 
‘‘Corn Whisky’’. When the consumer purchases Conti- 
nental’s whisky, he does not know what he is getting. 


2. Contmental Seeks Discrimination in its Favor— 
Continental’s whisky is a domestic whisky. It claims that 
its whisky is made ‘‘in general’’ in the same way as Cana- 
dian whisky. Therefore, Continental argues that its whisky 
should not have the required identifying statement showing 
the kind of whisky it is. Continental’s position in reality 
is that, even though the labeling of Canadian whisky bears 
a designation that shows what kind of whisky it is, the 
labeling of Continental’s whisky should not bear any state- 
ment that shows what kind of whisky it is. It seeks dis- 
crimination in its favor. 


The necessity for some designation on Continental’s 
whisky is not because the consumer would mistake it for a 
traditional Canadian whisky, but because he would mistake 
it for a traditional domestic whisky. Continental’s attack 
is in fact directed at competition with domestic distillers, 
not competition with Canadian distillers. It is an attempt 
to deceive consumers of traditional domestic whiskies. 


Reduced to essentials Continental urges that although 
its whisky is a domestic whisky, nevertheless, since Con- 
tinental’s whisky is similar to a foreign whisky, it should 
not be labeled so as to put the consumer on notice as to 
what kind of a domestic whisky it is. Continental seeks to 
conceal the identity of its product, a privilege possessed 
by neither traditional Canadian nor traditional American 
whiskies. 


B. Continental's whisky is not identical with Canadian whisky. 


The Court below found that Continental, in making Em- 
bassy Club whisky, intended to simulate Canadian whisky 
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and create a product somewhere between the two brands, 
Hiram Walker’s Canadian Club and Seagram’s V.O. 
Whatever may have been Continental’s intent or its suc- 
cess in producing a product that simulated Canadian 
whisky, Continental did not make its whisky in the same 
way Canadian whisky is made. 


In its Brief (p. 3) Continental actually only claims that 
its whisky ‘‘was made, in general, in the same way as 
Canadian whisky’? (emphasis supplied). Continental’s 
production manager testified only that the process used 
was ‘‘generally’’ the same as that employed in Canada. 
Cont. App. 52. The Court further found that the process 
of manufacturing Canadian whisky varies from that em- 
ployed by Continental. Continental used its own manu- 
facturing process and did not attempt to duplicate the 
Canadian processes. Findings 11 and 12, Cont. App. 310. 


The evidence supports the Court’s conclusions on this 
point: 


a. The heavy-bodied ingredient of Embassy Club 
was stored in reused cooperage whereas some of the 
heavy-bodied ingredient of Canadian whiskies is 
stored in charred new oak cooperage. Cont. App. 56, 
66, 127, 219. 


b. Some of the light-bodied Canadian whisky is 
stored in recharred oak cooperage and some is stored 
in oak cooperage first decharred and then recharred, 
whereas none of the Embassy Club whisky is so stored. 
Cont. App. 221, 69-70. 


ce. The cooking temperature of the mash was lower 
for Embassy Club than for Canadian Club whisky. 
Cont. App. 71. 


d. Some of the Canadian whiskies are married, i.e., 
returned to barrels for further maturing after blend- 
‘ing, whereas this was not done for Embassy Club the 
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ingredients of which are mixed in a processing tank. 
Cont. App. 76. 


e. More blender is used in Canadian whiskies. Cont. 
App. 86. 


f. Canadian manufacturers use sherry casks or 
drums up to 150 imperial gallons whenever they can 
get them whereas Embassy Club used only reused 
whisky barrels. The American barrel is 50 gallons 
whereas Canadian barrels may contain as much as 150 
imperial gallons. Canadian manufacturers also use old 
sherry casks and Portugese pipes of 120 imperial 
gallons for storage. Cont. App. 222. 


g. The mash content of Canadian whiskies is not 
known to Continental. Cont. App. 236. 


h. Continental’s production manager testified he did 
not attempt to duplicate the Canadian manufacturing 
process, only the end product. Cont. App. 67-68. 


There is no evidence of record that the Canadian processes 
were duplicated in respects other than generally higher 
proof of distillation. 


C. Where as a result of differing manufacturing processes 
whiskies are not identical, different labeling is required. 


Authority to require different labeling for products that 
are not identical because of different manufacturing proc- 
esses, has long been established by the decision of the Su- 
preme Court in United States v. Ninety-five Barrels Alleged 
Apple Cider Vinegar, 265 U.S. 488 (1924). The case in- 
volved the labeling of two products: One, apple cider vin- 
egar made from the juice of fresh apples, and the other a 
vinegar made from evaporated apples with the addition of 
pure water. It was found that the vinegar produced from 
the evaporated apples and added water upon chemical 
analysis was similar to the vinegar produced from the juice 
of the fresh apples and that the two were similar in taste, 
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appearance, and composition. There was no question of 
inferiority or adulteration. Nevertheless, the Court held 
it false and misleading to label the vinegar from the evap- 
orated apples and added water as ‘‘apple cider vinegar’’, 
the same name as that by which the consumer knew the 
vinegar made from the juice of fresh apples. The question 
is not one of misrepresenting the manufacturing processes, 
but of the products of such processes. 


Continental’s whisky differs from both traditional Cana- 
dian and traditional American whiskies as a result of dif- 
ferent manufacturing processes. A regulation, such as the 
reused cooperage labeling regulation, that requires an iden- 
tifying statement that is a truthful statement with respect 
to the actual manufacturing process, cannot be said to be 
arbitrarily discriminatory because it requires different 
identifying statements on the labels of products that differ 
as the result of different manufacturing processes. Even 
if Continental’s domestic whisky were identical with the 
imported Canadian whisky, which it is not, the regulation 
would still be necessary to put the consumer on notice that 
Continental’s whisky, although a domestic whisky, does 
not have the characteristics which the consumer would 
expect from a traditional domestic whisky. 


D. The Act does not require the same labels on both domestic 
and foreign whiskies. 


There is no controversy as to whether the statute covers 
the labeling of both domestic and imported whiskies. It 
does. There is no controversy as to whether the same 
statutory standards apply to both domestic and foreign 
whiskies. They do. 


As to both domestic and imported whiskies, the Act au- 
thorizes regulations to ‘“‘prohibit consumer deception with 
respect to the products”’ and ‘‘provide the consumer with 
adequate information as to the identity . . . of the prod- 
ucts’’. These standards are to be applied to all whiskies. 
However, application of these standards does not mean 
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that what appears on the label of an imported whisky must 
appear on the label of a domestic whisky, or vice versa. 


Continental after a sweeping attack on straw men (Br. 
22-26) narrows its actual point on this phase to the ques- 
tion, ‘‘May domestic and foreign whiskies be treated dif- 
ferently in respects in which they are the same?”’ or ‘‘with 
regard to characteristics which they share?’’. Br. 26. 


The fact that several whiskies ‘‘share’’ in part the same 
manufacturing processes, as storage in reused cooperage, 
or addition of distilled water or coloring, or fermentation 
from a predominantly corn mash, does not mean all are the 
same. Thus, Canadian whisky and Continental’s whisky 
‘‘share’’ the ‘‘characteristics’’ just stated, as do ‘‘Corn 
Whisky’’ and ‘‘Irish Whisky’’. However, each differs from 
the other by reason of differences in manufacturing proc- 
esses, as the particular proof of distillation, or the other 
mash ingredients than corn, or the percentage of the vari- 
ous mash ingredients, or in use of activated carbon, or in 
the kind or quantity of blending agents, or in the kind of 
reused container, and so on. Continental is not entitled to 
conceal the fact that its domestic whisky differs from tradi- 
tional domestic whiskies, merely because some portion of 
Continental’s manufacturing process is the same or sim- 
ilar to that for some other whisky. Were such a rule to 
be applied, no whisky would state on its labeling what kind 
of whisky it is, for the manufacturing process for every 
whisky is in large part the same as that for some other 
whisky. 


As to Canadian whisky, the real issue is not arbitrary 
discrimination against Continental’s whisky in favor of 
Canadian whisky. The real issue is whether some identify- 
ing statement is necessary on Continental’s whisky so as 
to put the consumer on notice as to what kind of whisky it 
is and prevent his deception. Stated another way, should 
there be, as Continental seeks, discrimination in favor of 
Continental by permitting it not to disclose what kind of 
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whisky it puts in the bottle, while other domestic and for- 
eign manufacturers, including manufacturers of Canadian 
whisky, have to make that disclosure and put the consumer 
on notice as to the kind of whisky? 


IV. 
The Secretary Has Not Approved Continental’s Labeling. 


Continental attempts to give the impression that the 
Treasury Department approved the labeling of its product 
merely by the class designation ‘‘Whisky’’, and nothing 
more. It cites the certificates of label approval issued for 
the Embassy Club brand. Br. 3, 45. 


In its complaint Continental sets out two Applications for 
Certificates of Label Approval for ‘“‘EMBASSY CLUB— 
Fine’ Whisky’’, and two Certificates of Label approval is- 
sued'by deputy commissioner Mealey pursuant to the ap- 
plications. Exhs. B, C, D and E to complaint, Cont. App. 
290. The applications provide on their face that— 


“The applicant agrees, by acceptance of the Cer- 
tificate of Label Approval applied for herein, that the 
issuance thereof shall not operate to relieve him from 
liability for any violation of the Federal Alcohol Ad- 
ministration Act, or regulations issued thereunder . 

or for failure of ‘the contents of the contaimers to con- 
form to the statements and representations appear- 
ing thereon.’’ [emphasis supplied] 


Continental’s applications set forth in the accompany- 
ing Form 27B, Supplemental, that the product was com- 
posed of “whiskies” and that less than 20% of the whiskies 
were straight whiskies. Complaint, Exhs. B and D. The 
labels stated ‘‘ Fine Whisky’’, ‘‘ This whisky is 4 years old’’, 
**Fully matured’’, and nothing more by way of identifica- 
tion,! except the domestic address of Continental. Gov. 
App. 2 and 3; Cont. App. 291. Such a label is not lawful 
for Continental’s product. The applications did not put 
the Secretary on notice that the whisky to be used was re- 
used cooperage whisky, not traditional American whisky. 
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The certificates, like the applications, require conform- 
ance of the contents put in the bottle to the labeling on the 
bottle. Thus the Certificates of Label Approval state 
(Exhs. C and E to complaint, Cont. App. 290) that— 


‘“‘This certificate shall not operate to relieve any 
person from liability for any violation of the Federal 
Alcohol Administration Act or regulations issued 
thereunder, and shall cover the identified products 
and authorize their . . . introduction in commerce, 
only if ... the contents of such containers conform to 
the statements and representations made thereon.” 
[emphasis supplied] 


The contents of containers (bottles) on which the labels 
were used were domestic whiskies stored in reused cooper- 
age. The contents did not conform to the approved labels, 
since those labels omitted the reused cooperage statement. 
The certificates grant no approval for whiskies that do 
not conform to the labels. 


Moreover, as held by this Court, the prior regulatory 
action does not constitute a license. Continental Distilling 
Corp. v. Humphrey, 95 App. D. C. 104, 220 F.2d 367, 372 
(1954). 


Further, the Mealey ruling of 1948 on which Continental 
relied heavily, when this case was previously before this 
Court, specifically stated that “The Bureau believes that 
consumer deception would result if this product were 
labeled as ‘whisky’, unblended . . .” (Exh. A to complaint, 
Cont. App. 4, Gov. App. 6), yet that is the way Conti- 
nental seeks to label its product, which, of course, is not a 
“blended whisky” under the regulations. 


The regulation providing for the reused cooperage 
statement was adopted in 1938. Continental then advo- 
cated a regulation “merely . . . requiring that the label 
indicate the designated storage was in reused cooperage” 
(supra, this Brief, p. 14). Continental started manufac- 
turing its product seven years later in 1945 (Cont. App. 
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3), notwithstanding that the regulation was then in force. 
It was not until three more years, in 1948, that Continental 
concluded that the regulation was inapplicable (Cont. App. 
3), a conclusion that the Mealey ruling of 1948 promptly 
dispelled so far as an unblended whisky, such as Embassy 
Club, was concerned. With respect to the whisky here in 
issue the Secretary’s position has remained unchanged 
ever since the adoption of the regulation and he has never 
approved the labeling of that product solely with the class 
designation, “Whisky”. 


V. 


The Administrative Records and the O'Neill 
: Testimony are Admissible. 


Appellees and amicus curiae support the judgment of 
the Court below and in no respect oppose it. Also, ap- 
pellees and amicus curiae support the findings of fact and 
conclusions of law of the Court below, and in no respect 
oppose them. However, amicus curiae does urge in sup- 
port of that judgment and those findings and conclusions 
additional matter appearing in the record. That matter 
is (a) the administrative records on the basis of which 
the Secretary adopted the regulation and maintained it in 
effect, and (b) a portion of the testimony of the witness, 
John E .O’Neill, both erroneously excluded by rulings of 
the District Court. The Supreme Court in United States 
v. American Railway Express Co., 265 U.S. 425, 485 
(1924), has said: 


“But it is likewise settled that the appellee may, with- 
out taking a cross-appeal, urge in support of a decree 
any matter appearing in the record, although his 
argument may involve an attack upon the reasoning of 
the lower court or an insistence upon matter over- 
looked or ignored by 7t.’’ [emphasis supplied] 


See, also, Morley Construction Co. v. Maryland Casualty 
Co., 300 U.S. 185, 191 (1937). 
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As pointed out in this Brief (supra, pp. 13 to 16), the 
Secretary held hearings in June and November 1937 on 
the basis of which the regulation was adopted. Thereafter, 
he held a hearing in 1948 and two hearings in 1949 on pro- 
posals either to modify or in effect repeal the regulation. 
Certified copies of the records of the hearings and related 
matters were offered in evidence (Deft’s Exh. 1-A to JI, 
Gov. App. 8-11) and after extensive argument (Gov. App. 
11-41) were excluded by the Court (Gov. App. 41). 


The witness John E. O’Neill, former Assistant General 
Counsel of the Federal Aleohol Administration, a division 
of the Treasury Department, took the stand to testify as 
to the various official actions taken and the basis therefor 
but this testimony was excluded. Gov. App. 52. A proffer 
of proof was made. Gov. App. 52-55. Later, brief testi- 
mony by the same witness as to the fact that certain official 
conclusions were reached (not as to the truth or falsity of 
the conclusions) and that official action was taken on the 
basis of such conclusions, was admitted. Cont. App. 274- 
276. Continental now argues that this testimony also should 
have been excluded (Br. 47-50). 


The Act ($5, last par.) requires that reasonable public 
notice and opportunity for hearing be afforded ‘‘interested 
parties” prior to prescribing a labeling regulation. It 
might properly be urged that the District Court’s deter- 
mination of the validity of the regulation should have been 
made solely on the basis of the administrative records. 
Cf., Shields v. Utah Idaho Central R. Co., 305 U.S. 177, 
185 (1938); National Broadcasting Co. v. United States, 
319 U.S. 190, 227 (1943); Far Hast Conference v. United 
States, 342 U.S. 570, 574-575 (1952). But in any event 
such administrative hearing records should have consti- 
tuted part of the evidence at the trial. Only thereby can 
the trial court know the evidence that was before the 
Secretary when he acted and on the basis of which he 
acted. Obviously, the administrative records would be 
additional support for the findings of the District Court 
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since Continental, after full examination of such records 
in advance of trial, objected to their admission. 


The District Court did not deny the relevance, perti- 
nence or materiality of the administrative records. To 
the contrary it concluded (Cont. App. 312)— 


“2. Plaintiff having conceded that the regulation is 
valid as applied to whiskeys other than its whiskey, 
defendant’s evidence of the transcripts of oral testi- 
mony, exhibits, and other matters of record at the 
several hearings under the Act prior to the issuance 
of the regulation and subsequently at the times the 
Seeretary rejected or failed to adopt proposals to 
modify the regulation, is inadmissible.” 


The District Court’s view was that there was no need to re- 
ceive evidence on a point that Continental conceded, 
namely, that the regulation was valid. The difficulty is 
that Continental, while conceding the validity of the regu- 
lation generally, does not concede the validity of the regu- 
lation as applied to its particular product. The regula- 
tion is directed to the labeling of products such as Conti- 
nental’s and the evidence in the several administrative 
hearings before the Secretary that supports the validity 
of the regulation generally likewise supports its validity 
as applied to products such as Continental’s. 


Continental sought to have the validity of the regulation 
as applied to a light-bodied domestic reused cooperage 
whisky ‘‘similar’’ to Canadian whisky, determined on 
evidence newly offered by it and the Secretary. Contin- 
ental thereby avoided the evidence of record at the ad- 
ministrative hearings. Congress has provided that at 
those hearings ‘‘interested persons’’, consumers, industry 
members, and others, shall have an opportunity to par- 
ticipate and be heard. Congress did not limit those hear- 
ings solely to evidence to be presented by Continental 
and the Secretary. Yet as a result of District Court’s 
ruling, the evidence of ‘‘interested parties’’ that was before 
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the Secretary, was not before the District Court. Never- 
theless, while Continental was successful in excluding such 
administrative records, the validity of the regulation was 
still sustained by the District Court on the basis of the 
evidence that was admitted at the de novo trial. 


Only limited testimony of the witness O’Neill was ad- 
mitted. Cont. App. 274-276. That testimony was, in 
substance, that as a result of lengthy study the Federal 
Alcohol Administration in the Treasury Department con- 
cluded that a consumer buying an American whisky ex- 
pects the traditional heavy-bodied whisky; that, therefore, 
there should be a distinguishing label upon a different 
light-bodied domestic whisky so that the consumer may 
know he is not getting a traditional domestic whisky; that 
the reused cooperage statement was adopted for that pur- 
pose after considering alternatives such as ‘‘Canadian 
type’’, ‘‘imitation American’’, ‘‘neutral spirits whisky’’, 
‘‘light-bodied whisky’’ and the like. 


O’Neill, as assistant general counsel at the time the regu- 
lation was promulgated (Cont. App. 271), knew the facts 
as to what conclusions were reached and what action was 
taken by the Treasury Department. His testimony was 
not adduced as evidence of the truth or falsity of the con- 
clusions reached, but of the fact that such conclusions were 
reached. Such independently relevant statements are ad- 
missible for such limited purpose. The evidence that sup- 
ports these conclusions of the Treasury Department and 
would demonstrate their truth, namely, the evidence made 
of record at the administrative hearings, was excluded by 
reason of Continental’s own objections to its admissibility. 


However, the District Court has found, on the basis of 
the evidence admitted at the trial before it and without the 
additional support of the excluded administrative hearing 
records and the excluded portion of the O’Neill testimony, 
that the regulation is not arbitrarily discriminatory. 
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This Court stated that ‘‘Continental is entitled to op- 
portunity to prove the alleged arbitrary character’’ of the 
regulation. Continental Distilling Corporation v. Hum- 
phrey, 95 D.C. 104, 220 F.2d 367, 372 (1954). That op- 
portunity has been afforded. Continental has failed to 
sustain the burden of proving arbitrary discrimination 
notwithstanding that it succeeded in excluding much of 
the Government evidence. 


Further, as a result of such exclusion the presumption 
of the existence of facts justifying the Secretary’s action 
is applicable. Since the evidence in the administrative 
hearing records was excluded, the presumption of the 
existence in such records of facts to support the Secre- 
tary’s action would control. Pacific States Box and Basket 
Co. v. White, 296 U.S. 176, 186 (1935); United States v. 
Rock Royal Cooperative, Inc., 307 U.S. 533, 567,568 (1939). 


The case was decided below adversely to Continental 
after a trial along the lines it urged. Likewise the case 


would have been decided below adversely to Continental 
had there been admitted the evidence of the administra- 
tive hearing records. This follows since Continental ob- 
viously regarded that evidence as contrary to its interests 
and succeeded in excluding it. Further, the judgment 
below should be affirmed on the additional ground that 
there exists a presumption of the validity of administra- 
tive action where the facts before the administrative body 
are not before the Court. 


CONCLUSION 
The judgment of the District Court should be affirmed. 


Respectfully submitted, 


Freperic P. Lee 
1200 18th Street, N. W. 
Washington 6, D. C. 
Amicus Curiae 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 469 
“Be CONTINENTAL DISTILLING CORPORATION, 
Appellant 


i Vv. | 


GEORGE M. HUMPHREY, RUSSELL HARRINGTON, 
and | 

DWIGHT E. AVS, | 

Appellees 


APPEAL FROM JUDGMENT OF UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT IN REPLY TO AMICI CURIAE 


Amici curiae, like appellees, choose to disregard the fact that 
this case has been here before and that this Court has provided a blue- 
print for trial and decision. The issues remanded for trial were: 

(1) -- whether appellant could prove that its over 160° proof whiskey 
is compelled to bear the derogatory reused cooperage statement while 
other whiskies, similarly aged in reused cooperage, bear the usual 
age statement; (2) -- if (1) were proved, whether appellees could 
justify the dissimilar treatment as reasonably related to the statutory 
purpose of preventing consumer deception. Although appellees and 
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amici curiae have a great deal to say in justification in their briefs, 
they elected not to support such statements with evidence at the trial 
below.’ Apparently, they prefer to resort to legal argument and to 
presumptions of regularity and validity, thereby escaping the gauntlet 
of cross-examination and rebuttal evidence. 


Appellant submits that the brief filed by amici curiae repeats to 
a large degree what has already been said by appellees and replied to 
by appellant. Appellant's contentions on appeal are disregarded and 
the attempt is made to shift the focus to what it was before this Court 
framed the issues for trial.2 Although appellant thinks the attempt is 
a transparent one and affords little assistance at this stage of the pro- 


ceedings, there are two points which require specific response: 


I 


Amici curiae insinuate time and again that Continental is seeking 
discrimination in its favor by asking to be relieved of "any identifying 
statement" on the label of its over - 160° proof product; that it be 
exempt from the requirement that it "state what kind of whiskey" its 


product is. 3 





Counsel for amici curiae sat at appellees* counsel table throughout the trial below, He represented 
more than twenty distilleries, Yet not a single industry witness was offered to rebut the evidence put on 
by appellant, 


2 Amici curiae insist on referring to “facts” which are not in the record below, Because their refer- 
ences are partisan and may mislead this Court as to some of the “background” of this cause, appellant 
feels compelled to respond briefly: 

(a) The letter cited on page 14 of the amici brief was submitted by Continental at a time when 
the Government was proposing an even more derogatory statement for reused cooperage products than 
exists in the regulation, At that time, a part of the industry was supporting a proposal that reused 
cooperage whiskies be required to bear the legend "This whiskey was stored in reused cooperage and is 
not entitled to claim age under Government regulations." This proposal was rejected. 

(b) The proposal regarding Canadian whiskey (p. 15, amici brief) was one advanced by the 
Administrator but withdrawn after the same competitors appearing as amici curiae here -- largely 
heavy-bodied whiskey producers or Canadian distillers -- objected to it. 

(c) Amici curiae state (p. 13) that, prior to the hearing in 1937 “statements with reference to 
age on any domestic reused cooperage whiskey (other than corn) were barred,” This was true for 
only one year prior to the hearings, Prior to July 1936, there had never been in the entire history 
of the distilling industry, any restriction on the use of reused cooperage in the aging of any type of 
whiskey, 


3 It is apparent that, if Continental were to prevail, all domestic distillers, including Continental, 
would enjoy the benefits of a favorable decision and all could produce light-bodied whiskies without 
arbitrary discrimination being directed at such products, 
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Amici curiae are deliberately confusing two separate parts of the 
whiskey label. The kind of whiskey in the bottle is identified for the 
consumer through mandatory class and type designations. They are 
prescribed in 27 CFR Sec. 5.21 5 which provides that: 

"Standards of identity for the several classes and 

types of distilled spirits set forth herein shall be 

as follows * * *" 
There then follow the definitions of ''whiskey", "rye whiskey", "bourbon 
whiskey", "corn whiskey", "straight rye whiskey", "straight bourbon 
whiskey", "straight corn whiskey", "blended whiskey", "Scotch whiskey", 
"Irish whiskey", "Canadian whiskey", ‘blended Scotch type whiskey", 


etc. 


It is clear from an examination of the class and type designations 
that there are products which fall within the class "whiskey" which have 
no more specific type designation. Such products, therefore, must 
bear the designation "whiskey" and no other. 27 CFR Secs. 5.32, 5.34 
(Appellant's main brief, pages S-7 to S-9). Appellant's over -160° 
proof whiskey is sucha product. Regardless of what appellant thinks 
would be the most appropriate statement as to the kind of whiskey in 
the bottle, it must bear the statement "whiskey", unmodified, as re- 


quired by the regulations. 


It should be kept constantly in mind that it is the function of the 
"class and type" designations to tell the consumer the "kind of whiskey" 
in the bottle. An entirely different function is served by the age state- 
ment. It tells how long the particular kind of whiskey was aged in the 
wood. This matter of age statement is not covered in the regulations 
regarding class and type. It is covered by a separate group of regula- 
tions, 27 CFR Sec. 5.39. The separateness of these factors is appar- 
rent when the elements prescribed for all whiskey labels are examined. 


All must bear the following information: 


= Appellant's main brief, pages S-2 et seq, 





Brand name 

Class and type 

Alcoholic content 

Net contents 

Age (or storage) statement and percentages 
Percentage of neutral spirits and name of 
commodity from which distilled. 

Artificial or excessive coloring or flavoring 
State of distillation 

Name and address of distiller or bottler.® 
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The age statement is no more intended to identify the kind of whiskey 
in the bottle than is the proof of the product, the name of the distiller, 
the brand name, or any of the other items of information required to 
be stated on the label. 


The thrust of this case is that appellees have sought to deny 
appellant an age statement and impose on it a derogatory substitute. 
They attempt to justify this action by arguing that it helps inform the 
consumer of the product's class and type. Yet the derogatory reused 
cooperage statement does nothing to inform the consumer of the nature 
of appellant's product (which is derived in large and distinctive part 
from its distillation at high proof) but instead deceives the consumer 
by asserting that it is aged differently from corn whiskey, Canadian 
whiskey, Scotch whiskey and Irish whiskey.° What appellant is chal- 
lenging here is the now established fact that, of these five whiskies 
properly and preferably aged in reused cooperage, only its product 
is required to bear the derogatory reused cooperage statement. 


I 
In the course of arguing that appellant's product should bear a 
reused cooperage statement but that Canadian whiskey, also stored 


in reused cooperage, need not do so, amici curiae state: 


2 27 CFR Sec. 5.32 


See appellant's main brief, pages 33 et seq, and reply to appellee's brief, pages 7 - 9 
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"Continental's position in reality is that, even 

though the labeling of Canadian whiskey bears 

a designation that shows what kind of whiskey 

it is, the labeling of Continental's whiskey 

should not bear any statement that shows what 

kind of whiskey it is. It seeks discrimination 

in its favor."" [p. 21] 
Canadian whiskey shows what "kind of whiskey it is" by being required 
to bear the designation "Canadian whiskey". Appellant's whiskey shows 
what "kind of whiskey it is" by being required to bear the designation 
"Whiskey". Canadian whiskey tells how old it is by stating "This whis- 
key is 6 years old." Appellant's product, which is stored in reused 
cooperage just as is Canadian and is manufactured in the same way, 
may not state age in the same manner as its Canadian twin. It must 
bear the statement, "stored 6 years in reused cooperage", a statement 
which adversely affects marketability. How this becomes discrimina- 


tion in Continental's favor is not clear. 


Til 


What stands out most clearly in the 32 page brief filed by amici 
curiae is (1) the extent to which it mirrors the brief filed by them in 
this Court on the prior appeal, before there had been any trial on the 
merits; (2) the complete failure to cite record references in support 
of any of the "findings of fact'' made by Judge Schweinhaut below. This 
last is particularly noteworthy when it is recalled that one of appel- 
lant's principal bases for challenge of the judgment below is the unprece- 


dented degree to which the findings depart from the record and reflect, 


7 the gist of the argument that appellant's product is not manufactured in the same way as is 


Canadian whiskey is that appellant did not duplicate every step in the manufacturing process of 
each of the many distillers of Canadian whiskey. To state as points of difference that “some” 
Canadian producers do one thing, “some” another tells us nothing, For it is clear that no Cana- 
dian producers duplicates in every particular the manufacturing process used by any other Cana- 
dian producer, Does this make the end-product of each producer any the less a Canadian whiskey? 
Of course not. Appellant proved that its product is distilled at over -160° proof and aged in 
reused cooperage; that these are the basic factors in whiskey manufacture; that all else are minor 
flavoring details; and that its product tasted like Canadian, smelled like Canadian, etc. See 
appellant's main brief, pages 10 - 13, 
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instead, what appellee's counsel would have in the record but which 


neither is, nor could be, there. 


It is respectfully submitted that the judgment below should be 
reversed. 
F. JOSEPH DONOHUE 
ABRAHAM S. GOLDSTEIN 


503 D Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 
Of Counsel: 


Leo Vernon 
Philadelphia, Pa. 
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IN THE 


United States Court of Appeals 


For THE Disrgicr or ConumEra Cracurr 


No. 13,469 


CONTINENTAL DISTILLING CORPORATION, 
Appellant 
v. 


GEORGE M. HUMPHREY, RUSSELL HARRINGTON, 
and 
DWIGHT E. AVIS, Appellees 





Appeal From Judgment of United States District Court for the 
District of Columbia 


et 


PETITION FOR REHEARING AND FOR ORAL ARGUMENT 
ON SAID PETITION 


Appellant respectfully petitions for rehearing and for 
oral argument on the petition, for the following reasons: 


Almost three years ago, this Court held that appellant 
was entitled to prove that its reused cooperage whiskey 
had been subjected to arbitrary discrimination when com- 
pared with the treatment accorded other whiskies stored 
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in reused cooperage. Judge Fahy stated for the Court 
that there might well be ‘‘justifiable reasons’’ for the un- 
equal treatment accorded appellant’s whiskey but that these 
reasons were ‘‘neither matters of which we can take judicial 
notice nor of common knowledge.”’ Continental Distilling 
Corp. v. Humphrey, 95 U. S. App. D. C. 104, 109, 220 F. 2d 
367, 371-2 (1954). 


Appellant proved in the court below, by uncontroverted 
evidence, everything this Court contemplated in its prior 
opinion: namely that its whiskey was like Canadian whis- 
key in all significant respects, mcluding aging in reused 
cooperage; that corn, Scotch and Irish whiskies were all 
aged in reused cooperage; that, under appellees’ regula- 
tions, appellant’s whiskey was forbidden to bear any more 
descriptive designation than ‘‘whiskey”’; that of all these 
reused cooperage whiskies, only appellant’s was required 
to bear the reused cooperage statement and forbidden to 
-bear the usual age statement; and that such treatment 
rendered its product unmarketable. 


No effort was made by appellees to offer proof regard- 
ing the ‘‘justifiable reasons”? demanded by this Court. 
Instead, counsel for appellees, prevailed on Judge Schwein- 
haunt to adopt as his key ‘‘findings of fact’’ statements 
which had no support whatever in the record? These 
‘‘findings’’ consist of the unsupported conclusions which 
appellees’ counsel had first urged successfully on Judge 
Schweinhaut on the motion to dismiss the complaint.? 


This Court has new aecepted: the very eonelusions which 
it had rejected on the earlier appeak because they involved 


1 The oral opinion of the Distriet Judge was announeed on December 9, 
1955. (App. 277). The Findings of Fact and Conclusions of Law were not 
adopted until May 16, 1956 (App. 308). 


2 Significantly, appellees’ counsel had confused Judge Schweinhaut at the 
trial into ruling that ‘“Congress has not seen fit to deal with imported whiskies 
as it has with home made whiskies’’ (App. 273-4, 277-8, 281). This oral 
ruling | was carefully omitted from the Findings of Fact. and Conclusions. of 
Law, submitted by appellees’ counsel. 





3 


‘‘neither matters of which we can take judicial notice nor 
of common knowledge.’’ Jbzd. And this, presumably, only 
because the conclusions, albeit supported by no evidence, 
are now disguised in the form of ‘‘findings of fact.’’ 


The main thrust of our appeal was that this Court look 
behind these ‘‘findings of fact’’ to ascertain whether there 
was any evidence to support them. But instead of con- 
ducting such an examination the majority of this Court 
has adopted as ‘‘given’’ the findings of Judge Schweinhaut 
and has simply paraphrased them in its opinion. We are 
confident that if this Court were to search the record for 
the evidence underlying the key findings below (and the 
opinion of this Court), it would soon become apparent that 
no evidence exists and that the findings are, therefore, 
‘clearly erroneous’’. Rule 52(a), Federal Rules of Civil 
Procedure. 

Finding No. 15: 

‘‘Unless put on notice to the contrary, retailers of 
whiskey, when purchasing a domestic whiskey, take it 
for granted that the whiskey will have the character- 
istics of a traditional heavy-bodied American whiskey 
and not those of a light-bodied whiskey such as Em- 
bassy Club. When a-domestic whiskey has character- 
istics that differ from those of a traditional American 
whiskey, the consumer is likely to be deceived unless 
the label of such whiskey indicates in some manner 
that the whiskey is of a different character * * *”’ 
[App. 310] 


This finding represents the very foundation of appellees’ 
argument, since it is based on the assumption that the con- 
sumer expects a particular flavor when he buys an Amer- 
ican-made whiskey. Yet, except for the hearsay testimony 
(which was improperly admitted in any event) of a former 
Government lawyer to the effect that the Government was 
‘‘Jed to believe’’ or ‘‘figured’’ that the consumer expected 
American-made whiskies to be heavy bodied (App. 275), 
not a single shred of evidence exists to support the find- 
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ing. As a matter of fact, the statement regarding ‘‘re- 
tailers of whiskey’’ is at odds with the only evidence sup- 
plied by a retailer (App. 200-201). Moreover, the ma- 
jority of the American-made whiskies sold today consists 
of blended whiskies (traditional American-type whiskies) 
which are light-bodied because their predominant compo- 
nent is neutral spirits. 


Finding No. 18: 


‘c* * * The omission of the reused cooperage state- 
ment from the label on corn whiskey does not result in 
consumer deception, as the designation ‘corn whiskey’ 
prevents confusion between that product and any other. 
Corn whiskey has traditionally been matured in reused 
cooperage, and a consumer purchasing a product la- 
beled ‘corn whiskey’ is assured that he will get a prod- 
uct with the same characteristics he has always associ- 
ated with corn whiskey.’’ (App. 311) 


Not a single bit of evidence, hearsay or otherwise, 
appears in the record to support this ‘‘finding’’. The fact 
is that most of the corn whiskey sold today is sold in 
blended whiskies. The word ‘‘corn’’ does not appear on 
the labels of such whiskies, so that the consumer does not 
know he is purchasing corn whiskey, a reused cooperage 
whiskey. 

Finding No. 17: 

sco * * The [reused cooperage] statement enables 
the consumer to obtain information as to identity and 
aids in preventing consumer deception. It is one rea- 
sonable method of distinguishing between traditional 


American whiskies and domestic whiskeys such as 
Embassy Club.’’ (App. 311) 


This again has no support in the record. The evidence 
is to the contrary. The only retailer who testified stated 
that when a consumer asked him what the reused cooperage 
statement meant, he could not tell the consumer because he 
himself did not know. (App. 198-9, 200) 





Finding No. 2: 


‘‘Traditional American whiskeys, including corn 
whiskey, are heavy-bodied and possess certain taste, 
aroma and other characteristics which are known to 
the trade and the public * * *.’’ [App. 308] 


Again, there is no record evidence.* Today, the most im- 
portant distillers of bourbon whiskey—the largest selling 
‘“‘traditional’’ straight whiskey—are filling the newspapers 
with claims of lightness in body for their product. The 
typical example: ‘‘Here’s Bourbon as mild and light and 
free from bite as the most expensive imported Scotch and 
Canadian whiskies.’ 


Not only does the opinion of the majority of this Court 
adopt these unsupported findings, but it goes further and 
includes a statement which, far from being supported in 
the evidence, does not even exist in the findings. The state- 
ment: ‘‘a label comparable to that used on corn whiskey 
would not be sufficient with respect to Continental’s prod- 


uct since there has been insufficient time for the character- 
istics to become known to the consumer’’ (Opinion, p. 3). 
The truth is to the contrary. This Court may take judicial 
notice that President Taft, in his famous decision on ‘‘ What 
is Whiskey’’, written in 1909, stated that this type of 
whiskey ‘‘for thirty years last passed had constituted per- 
haps 75% of all the whiskey sold.’ This would still be 


3 A comparable finding (No. 4) equally unsupported, was made with regard 
to Canadian whiskey and the alleged fact that its characteristics are ‘‘known 
to the trade and the public’’ (App. 308). These unsupported findings are the 
basis for the Court’s statement, at page 3 of its opinion, that corn and 
Canadian whiskies are ‘‘sufficiently identified to the consumer when labeled 
as corn whiskey [or Canadian whiskey] of a certain age, without the reused 
cooperage statement’? because their ‘‘characteristics are traditional and 
known to the consumer’’. 

4 Advertisement of ‘‘Glenmore Bourbon’’ in Miami Herald of November 1, 
1956. Emphasis in original. 

5 The Taft Decision, Dec. 27, 1909, Federal Food and Drugs Act and Deci- 


sions p. 831 (1914 ed.), quoted in appellees’ brief on the prior appeal No. 
11933, at page 70. 
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true today were it not for appellees’ arbitrary regulation 
which, since 1937, has prevented this type of whiskey from 
regaining its former popularity. Indeed, between repeal in 
1933 and 1937, this whiskey had enjoyed some degree of 
popularity and appellees’ predecessors had for a time given 
it a special type designation (‘‘neutral whiskey’’). 


The most frustrating aspect of all these unsupported 
findings and statements is that appellees, by merely as- 
serting them and not offering to prove them, have pre- 
vented appellant from controverting them—something 
which could easily have been done by way of rebuttal testi- 
mony. Appellant is thus exactly where it was before its 
first appeal from Judge Schweinhaut’s order of dismissal. 
It has been defeated by pat arguments as to the existence 
of ‘‘facts’’ which were not proved because they could not 
be proved—‘‘facts’’ which this Court said were ‘‘neither 
matters of which we can take judicial notice nor of com- 
mon knowledge.”’ 


It is unfortunately true that, only by treating as ‘‘fact”’ 
that which has no evidentiary foundation, was it possible 
for this Court to accept appellees’ unique justification for 
the discrimination. That justification, briefly stated, is 
this: corn, Canadian, Scotch and Irish whiskeys are ‘‘tradi- 
tional’? whiskies; the consumer knows what they are be- 
cause they are traditional; therefore, he does not need to 
be told as much about them (i.e. that they are aged in 
reused cooperage) as he needs to be told about appellant’s 
whiskey. 


Putting aside for a moment the error in assuming that 
appellant’s whiskey is not traditional, let us analyze this 
so-called justification. The consumer who has never tasted 
corn, Canadian, Scotch or Irish whiskey knows nothing 
about their flavor. He learns about the flavor only by tast- 
ing the whiskey. Nothing on the label of a bottle of Scotch 
whiskey or corn whiskey or Canadian whiskey or Irish 
whiskey informs the consumer of its flavor prior to his 

















7 


first tasting it. Similarly, a consumer who decides to buy 
appellant’s whiskey cannot know its flavor until he buys it 
and tastes it. Certainly, the appearance on its label of 
the term ‘‘stored in reused cooperage’’ is completely unin- 
formative concerning flavor. Indeed, to point out the 
method of storage of one whiskey is obviously deceptive 
when the same method of storage is used to create four 
other different flavors—namely those of corn, Canadian, 
Scotch and Irish whiskies. This hard and undeniable fact 
cuts the ground out completely from the Court’s approval 
of the reused cooperage statement as a reasonable means of 
informing the consumer of the ‘‘identity and character- 
istics of appellant’s whiskey’’ (Opinion, pages 3, 4)° 


Kqually unwarranted is the Court’s suggestion that the 
designation ‘‘whiskey’’ is not sufficiently informative and 
hence needs the addition of the reused cooperage state- 
ment. The designation ‘‘whiskey’’, which appears on 
appellant’s product, does not affirmatively tell the con- 
sumer more than that it is whiskey but it does inform 
the consumer inspecting the shelves of a liquor store that 
it is not Canadian, Scotch, Irish, corn, bourbon, rye, blended 
or any other whiskey enjoying a specific type designation. 
By the very fact that appellant’s product is barred from 
the specific type names which are presumably ‘‘known’’ to 
the public, its differentness is called to the attention of 
the public. If appellees had prescribed a specific type name 
for appellant’s product such as ‘‘Light-Bodied Whiskey”’ 


6 This court has repeated the trial judge’s assertion that appellant’s prod- 
uct must state the manner of storage because ‘‘whiskeys do not mature as 
rapidly when stored in reused cooperage as when stored in charred new 
cooperage’’ (Opinion, p. 4). This assertion overlooks the undeniable fact 
that corn, Canadian, Scotch and Irish whiskies bear age statements for the 
fall period of storage, although all are stored in reused cooperage. Yet, if 
this Court’s statement is to be taken at face value, all such reused cooperage 
whiskies do not mature as rapidly as new cooperage whiskies and should not, 
therefore, bear the usual age statement. The logical extension of this pur- 
ported principle has no more validity than the principle itself. Some whiskies 
age properly in new barrels, some in used. Whenever a whiskey has been 
properly aged, it is entitled to claim age for the full aging period. 
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as a means of informing the consumer of its ‘‘identity and 
characteristics’’, appellant would have had no ground for 
complaint. Such a designation would be descriptive, non- 
derogatory and non-discriminatory. Instead, appellees re- 
quire the non-descriptive, derogatory and discriminatory 
reused cooperage statement. The issue before this Court 
is not whether appellant’s whiskey could be better de- 
scribed by a different type designation but whether the non- 
informative legend now prescribed is unreasonable and dis- 
criminatory. 


This case may, on the surface, appear to be a technical 
one concerning little more than the method of labeling a 
product for which there is only a limited market. Any such 
assumption would gravely underestimate its far-reaching 
implications. What is involved here is the right of the 
American distilling industry to market a whiskey identi- 
cal in all respects with Canadian whiskey and thus be 
placed on an equal competitive footing with the Canadians, 
who are presently in a position to charge premium prices 
for whiskies produced under less stringent regulations. 
Appellees’ action, if approved by this Court. leaves the 
light-bodied whiskey field to the Canadians. 


Counsel for appellant cannot but marvel at the quality 
of unreality which has characterized this case to date. 
Although the trial below resulted in a complete failure 
of proof by appellees in justification of the discrimina- 
tion, Judge Schweinhaut’s findings and this Court’s 
opinion have established as adjudicated fact something 
which does not exist anywhere except in the zealous argu- 
ments of appellees’ counsel. Yet, unless this Court is 
willing to look beneath Judge Schweinhaut’s findings and 
test their sufficiency in the evidence, appellant will have 
been effectively deprived of its right to a decision on facts 
of record. It is submitted that it is in this very class of 
case, where explosive issues of national policy do not 
appear and where there is scant likelihood of either an 
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en banc hearing or review by the Supreme Court, that this 
Court should recognize a special obligation to scrutinize 
closely a challenge addressed to the sufficiency of evidence. 
Appellant respectfully requests that oral argument on 
this petition be granted or, in the alternative, that re- 
hearing be granted. 
F. Josepx DonoHUE 
AsraHam §. GoLDSTEIN 
Attorneys for Appellant 
503 D Street, N. W. 
$ n, 


Certificate 


It is hereby certified that the foregoing petition is being 
presented in good faith and not for purposes of delay. 


F. J 

















